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Maine Revised Statutes

Title 39-A: WORKERS' COMPENSATION
Chapter 9: INSURANCE AND SELF-INSURANCE

8401. LIABILITY OF EMPLOYER

1. Private employers. Every private employer, including an independent contractor who hires and pays
employees, is subject to this Act and shall secure the payment of compensation with respect to al employees
by purchasing aworkers compensation policy or self-insuring as set forth in section 403. Unless employed
by a private employer, a person engaged in harvesting forest productsis subject to this Act and shall secure
the payment of compensation by purchasing aworkers' compensation policy or self-insuring as set forth in
section 403 with respect to that person individually if that person is an employee as defined in section 102,
subsection 11, paragraph B-1.

A private employer who has not secured the payment of compensation by purchasing a workers
compensation policy or self-insuring as set forth in section 403 is not entitled, in a civil action brought by
an employee or the employee's representative for personal injuries or death arising out of and in the course
of employment, to the defense set forth in section 103. The employee of any such employer may, instead of
bringing a civil action, claim compensation from the employer under this Act.

The following employers are not liable under this section for securing the payment of compensation by
purchasing aworkers' compensation policy or self-insuring as set forth in section 403 with respect to the
employees listed, nor deprived of the defenses listed in section 103:

A. Employers of employees engaged in domestic service; [ 1991, c¢. 885, Pt. A, 8§88
(NEW; 1991, c. 885, Pt. A 889-11 (AFF).]

B. Employers of employees engaged in agriculture or aquaculture as seasonal or casual laborers, if the
employer maintains coverage by an employer's liability insurance policy with total limits of not less than
$25,000 and medical payment coverage of not less than $5,000.

(1) Asused in this subsection, "casua" means occasional or incidental. " Seasonal" refersto laborers
engaged in agricultural or aquacultural employment beginning at or after the commencement of

the planting or seeding season and ending at or before the completion of the harvest season; and
[2001, c. 235, 82 (AMD).]

C. Employers of agricultural or aquacultural laborers, if the employer maintains an employer's liability
insurance policy with total limits of not less than $100,000 multiplied by the number of full-time
equivalent agricultural or aquacultural laborers employed by that employer and medical payment
coverage of not less than $5,000, and either:

(1) The employer has 6 or fewer concurrently employed agricultural or aguacultural laborers; or

(2) The employer has more than 6 agricultural or aguacultural laborers but the total number of hours
worked by all such laborersin aweek does not exceed 240 and has not exceeded 240 at any time
during the 52 weeks immediately preceding an injury.

For purposes of this paragraph, seasonal and casual workers, immediate family members of
unincorporated employers and immediate family members of bona fide owners of at least 20% of the
voting stock of an incorporated employer are not considered agricultural or aquacultural laborers.
"Immediate family members' means parents, spouses, brothers, sisters and children and the spouses of
parents, brothers, sistersand children. [ 2013, c¢. 87, 81 (RPR).]

The burden of proof to establish an exempt status under this subsection is on the employer claiming the
exemption.

[ 2015, c. 469, §4 (AWD) .]
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2. Governmental bodies. The State and every county, city and town is subject to this Act and shall
secure the payment of compensation by purchasing aworkers compensation policy or self-insuring as set
forth in section 403.

[ 2015, c. 469, §5 (AMD) .]

3. Failureto conform. The failure of any private employer or of any person engaged in harvesting
forest products not exempt under subsection 1 or of any governmental body, as defined in subsection 2, to
secure the payment of compensation with respect to all employees by purchasing aworkers' compensation
policy or self-insuring as set forth in section 403 constitutes failure to secure payment of compensation
provided for by this Act within the meaning of section 324, subsection 3, and subjects the employer or a
person engaged in harvesting forest products to the penalties prescribed by that section. An employer that
purchases aworkers compensation policy or self-insures as set forth in section 403 and misclassifies one
or more employees as independent contractors has not complied with the coverage provisions of this Act
and is subject to all applicable penalties for failure to secure payment of compensation with respect to all
misclassified employees.

[ 2015, c. 469, §6 (ANVD) .]

3-A. Cancellation notice requirements. Any person engaged in harvesting forest products not
exempt under subsection 1 shall provide within 3 business days of the cancellation written notification to
the landowner to whom the person is under contract of a cancellation of that person’'s workers compensation
insurance policy. That person shall provide identical notice to any employee who was covered by the canceled
workers' compensation insurance policy. A person engaged in harvesting forest products not exempt under
subsection 1 who is found in noncompliance with these notification requirementsisliable for acivil forfeiture
of not less than $50 nor more than $100 for each day of noncompliance.

[ 2001, c. 622, §1 (NEW .]

4. Liability of landowner. A landowner subject to this Act who contracts to have wood harvested from
the landowner's property by a contractor who, as an employer, is subject to this Act and who has not complied
with the provisions of this section and who does not comply with the provisions of this section prior to the
date of an injury or death for which aclaim is madeisliable to pay to any person employed by the contractor
in the execution of the work any compensation under this Act that the landowner would have been liable to
pay if that person had been immediately employed by the landowner.

A landowner is not liable for compensation if at the time the landowner entersinto the contract with the
contractor, the landowner applies for and receives a predetermination of the independent status of the
contractor as set forth in section 105, the landowner requests and receives a certificate of independent

status, issued by the board on an annual basisto a contractor, certifying that the contractor harvests forest
products in amanner that would not make the contractor an employee of the landowner or the landowner
reguests and receives a certificate of insurance, issued by the contractor's insurance carrier, certifying that
the contractor has obtained the required coverage and indicating the effective dates of the policy, and if the
landowner requests and receives at least annually similar certificates indicating continuing coverage during
the performance of the work. A landowner who receives a predetermination of the contractor's status as
independent contractor or a certificate of independent statusis only relieved of liability under this paragraph if
the contract for wood harvesting expressly states that the independent contractor will not hire any employees
to assist in the wood harvesting without first providing the required certificate of insurance to the landowner.

Notwithstanding section 105, subsection 1, paragraph A, a predetermination under section 105 related only to
aperson engaged in harvesting forest products is a conclusive presumption that the determination is correct
and section 105, subsection 2 does not apply to that determination. Each party involved in or affected by

the predetermination must be provided information on the workers' compensation laws and the effect of
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independent contractor status in relation to those laws. A predetermination under section 105 related to a
person engaged in harvesting forest products is effective for one calendar year or the duration of the contract,
whichever is shorter.

A landowner required to pay compensation under this section is entitled to be indemnified by the contractor
and may recover the amount paid in an action against that contractor. A landowner may demand that the
contractor enter into a written agreement to reimburse the landowner for any loss incurred under this section
dueto aclaim filed for compensation and other benefits. The employeeis not entitled to recover at common
law against the landowner for any damages arising from such injury if the employee takes compensation from
that landowner.

Landowners willfully acting to circumvent the provisions of this section by using coercion, intimidation,
deceit or other means to encourage persons who would otherwise be considered employees within the
meaning of this Act to pose as contractors for the purpose of evading this section are liable subject to the
provisions of section 324, subsection 3. Nothing in this section may be construed to prohibit an employee
from becoming a contractor subject to the provisions of section 102, subsection 13-A.

[ 2011, c. 643, §12 (AVD); 2011, c. 643, 8§14 (AFF) .]

5. Workplace health and safety training programs. The following workplace health and safety plan
requirements apply to all employersin the State required to secure payment of compensation in conformity
with this Title.

A. The Commissioner of Labor or the commissioner's designee shall adopt rules regarding workplace
health and safety programs. [ 1991, c¢. 885, Pt. A, 88 (NEW; 1991, c. 885, Pt.
A, 889-11 (AFF).]

B. The Superintendent of Insurance shall communicate to the Department of Labor the names of
employers that receive in any policy year an experience rating of 2 or more. The Department of Labor
shall notify each employer on that list that the employer is required to undertake a workplace health and
safety program and the department shall provide a statistical evaluation of the employer's workplace
health and safety experience and enclose a set of workplace health and safety options, including on-site
consultation, education and training activities and technical assistance. [ 1991, c. 885, Pt. A,
88 (NEW,; 1991, c. 885, Pt. A 889-11 (AFF).]

C. The employer shall submit aworkplace health and safety plan to the Department of Labor for
review and comment, complete the elements of the plan and notify the Department of Labor of its
completion. The plan may include attendance at a community college in the State or the Department of
Labor workplace health and safety training programs. [ 1991, c. 885, Pt. A, 88 (NEW;
1991, c. 885, Pt. A 889-11 (AFF); 2003, c. 20, Pt. OO 82 (AMD);
2003, c. 20, Pt. OO, 84 (AFF).]

D. The Department of Labor shall notify the Superintendent of Insurance of any employer that fails

to complete the workplace health and safety program as required by this section and the rules adopted
pursuant to paragraph A. The Superintendent of Insurance shall assess a surcharge of 10% on that
employer's workers compensation insurance premium or the imputed premium for self-insurers, which
must be paid to the Treasurer of State, who shall credit that amount to the Safety Education and Training
Fund, as established by Title 26, section 61. Employers who fail to complete a required workplace
health and safety program and who are assessed a surcharge prior to January 1, 1994 must be assessed a
surcharge of 5%. Employers who fail to complete a required workplace health and safety program and
who are assessed a surcharge after January 1, 1994 must be assessed a surcharge of 10%. [ 2003, c.
673, Pt. Q 84 (AVD).]
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E. The Commissioner of Labor shall report to the joint standing committee of the Legislature having
jurisdiction over banking and insurance matters and the joint standing committee of the Legislature
having jurisdiction over labor matters by October 1, 1993 on the rules adopted, performance by
employers and any surcharges imposed by the Superintendent of Insurance. [ 1991, c. 885, Pt.
A, 88 (NEW; 1991, c. 885, Pt. A 889-11 (AFF).]

[ 2003, c. 673, Pt. Q 84 (AVD) .]

5-A. Working group on data collection and injury prevention. The Department of Labor, Bureau
of Labor Standards shall convene aworking group beginning not later than October 1, 2003 to evaluate data
on work-related injuries and identify ways to reduce the incidence of such injuries. The bureau shall include
in the group representatives of the board, labor, employers, occupational health practitioners, safety experts,
insurers and others that the bureau considers useful and necessary to the group. The group shall review
existing data collection efforts and the structure within State Government for evaluating and improving injury
prevention effortsin the workplace. The group shall identify ways to improve data collection, analysis and
injury prevention programs in the State. The bureau shall report the recommendations of the group by January
1, 2005 and January 1, 2006 to the Governor and to the joint standing committees of the Legislature having
jurisdiction over labor matters and over insurance matters. Those committees are authorized to report out
legislation in response to the recommendations to the First Regular Session of the 122nd L egislature and the
Second Regular Session of the 122nd L egislature. The bureau may continue the group aslong as it considers
such a group useful in understanding the causes and promoting prevention of work-related injuriesin the
State.

[ 2003, c. 471, §2 (NEW .]

6. Nonresident employers. A nonresident employer whose employees work in the State shall obtain
coverage under this Act from an insurer or self-insurer authorized in the State unless exempt under section
113 or unless the employer would be exempt if located in the State.

[ 1997, c. 366, §1 (NEW .]

SECTI ON HI STORY
1991, c. 885, §A8 (NEW. 1991, c. 885, §8A9-11 (AFF). 1993, c. 120, §2
(AVMD). 1997, c. 359, §1 (AVD). 1997, c. 366, §1 (AVD). 1999, c. 364,
§84-6 (AVD). 1999, c. 610, 8§81 (AVD). 2001, c. 235, §§2,3 (AMD). 2001,
c. 622, §1 (AMD). 2003, c. 20, §OO2 (AVD). 2003, c. 20, §0O4 (AFF).
2003, c. 471, §2 (AMD). 2003, c. 673, §Q¥ (AWD). 2011, c. 643, §§11, 12
(AVD). 2011, c. 643, 8§14 (AFF). 2013, c. 87, 8§81 (AVD). 2015, c. 469,
§84-6 (AVD).

8402. PREPAYMENT OF PREMIUM

An insurance company that issues workers' compensation insurance policies may not require prepayment
of premium more than /4 year in advance. [ 1991, c. 885, Pt. A 88 (NEW; 1991, c.
885, Pt. A 889-11 (AFF).]

SECTI ON HI STORY
1991, c. 885, §A8 (NEW. 1991, c. 885, §8A9-11 (AFF).
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8403. INSURANCE BY ASSENTING EMPLOYER; REQUIREMENTS AS TO
SELF-INSURERS

An employer subject to this Act shall secure compensation and other benefits to the employer's
employeesin one or more of the ways described in this section. The failure of any employer subject to this
Act to procure insurance coverage for the payment of compensation and other benefits to the employer's
employees in one of the ways described in this section constitutes failure to secure payment of compensation
provided for by this Act within the meaning of section 324, subsection 3 and subjects the employer to the
penalties prescribed by that section. [ 1991, c. 885, Pt. A, 88 (NEW,; 1991, c. 885,
Pt. A 889-11 (AFF).]

1. Insuring under workers compensation insurance policy. The employer may comply with this
section by insuring and keeping insured the payment of such compensation and other benefits under a
workers' compensation insurance policy. The insurance company shall file with the board notice, in the form
required by the board, of the issuance of any workers compensation policy to an employer. The insurance
may not be cancelled within the time limited in such policy for its expiration until at least 30 days after the
insurance company mails to the board and to the employer a notice of the cancellation of the insurance. In
the event that the employer has obtained a workers' compensation policy from another insurance company, or
has otherwise secured compensation as provided in this section, and such insurance or other security becomes
effective prior to the expiration of the 30-day notice period, cancellation takes effect on the effective date of
the other insurance or on receipt of security.

[ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A, 889-11 (AFF) .]
2. Pilot projects.

[ 2001, c. 48, §1 (AVD); 2001, c. 48, 82 (AFF); T. 39-A §403, sub-8§2,
T D(RP) .]

3. Proof of solvency and financial ability to pay; trust. The employer may comply with this section
by furnishing satisfactory proof to the Superintendent of Insurance of solvency and financial ability to pay
the compensation and benefits, and depositing cash, satisfactory securities, irrevocable standby letters of
credit issued by a qualified financial institution or a surety bond with the superintendent, in such sum asthe
superintendent may determine pursuant to subsection 8, the Treasurer of State to be listed as beneficiary of
the bond or the irrevocable standby letter of credit and the bond or the irrevocable standby letter of credit
to be conditional upon the faithful performance of this Act relating to the payment of compensation and
benefits to any injured employee. In case of cash or securities being deposited, or drawn on a surety bond or
letter of credit, the cash or securities must be placed in an account at interest by the Treasurer of State, and
the accumulation of interest on the cash or securities so deposited must be credited to the account and may
not be paid to the employer to the extent that the interest is required to secure the employer's self-insurance
obligations, including the amount needed to support any present value discounting in the determination of
the amount of the deposit. Any security deposit must be held by the Treasurer of Statein trust for the benefit
of the self-insurer's employees for the purposes of making payments under this Act. If the superintendent
determines that the self-insurer has experienced a deterioration in financial condition that adversely affects the
self-insurer's ability to pay obligations under this Act, the security amount may be in excess of the minimum
amount required by this Title.

A self-insurer may, with the approval of the Superintendent of Insurance, use the following types of security
to satisfy the self-insurer's responsibility to post security required by the superintendent: a surety bond; an
irrevocable standby letter of credit; cash deposits and acceptable securities; and an actuarially determined
fully funded trust. For purposes of this section, "tangible net worth" means equity less assets that have no
physical existence and depend on expected future benefits for their ascribed value. Unless disapproved by the
superintendent pursuant to paragraph C, subparagraphs (5) and (6), a group self-insurer that maintains a trust
actuarially funded to the confidence level required by the superintendent may use an irrevocable standby |etter
of credit asfollows: only in an amount not greater than the difference between the funding to the required
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confidence level and funding to the confidence level reduced by 10 percentage points; only as long as the trust
assets are not used as collateral for the letter of credit; and only as long as the value of trust assets, excluding
the value of the letter of credit, is at least equal to the present value, evaluated to the 65% confidence level,

of ultimate incurred claims, claims settlement costs and, if determined necessary by the superintendent,
administrative costs.

A. Anindividua self-insurer providing an irrevocable standby letter of credit as security shall file

with the Superintendent of Insurance a letter of credit, on aform approved by the superintendent,

copies of any agreements or other documents establishing the terms and conditions of the employer's
reimbursement obligations to the financial institution issuing the letter of credit, together with copies

of any required security agreements, mortgages or other agreements or documents granting security for
the employer's reimbursement obligations and any other agreements that contain conditions, restrictions
or limitations of any kind upon the employer, the superintendent or the Treasurer of State. The form of
letter of credit approved by the superintendent must include, but is not limited to, all terms specifically
required by this subsection and all terms reasonably required to secure the payment of compensation and
benefits to claimants as required under this Act.

In order to issue an irrevocable standby letter of credit as security under this paragraph, afinancial
institution or its parent company must either:

(1) Maintain along-term unsecured debt rating of at least A by either Moody's Investors Service,
Inc. or Standard and Poor's Corporation;

(2) Maintain a short-term commercial paper rating within the 3 highest categories established by
Moody's Investors Service, Inc. or Standard and Poor's Corporation; or

(3) Be certified in writing by the Superintendent of Financial Institutions to be well capitalized and
well managed in accordance with the criteria set forth in Title 9-B, section 446-A, subsections 1 and
2. The Superintendent of Insurance shall keep the certification confidential, except from the subject
financial institution, in accordance with Title 9-B, section 226.

The Superintendent of Insurance may adopt rules to establish additional qualifications for financial
ingtitutions issuing irrevocable standby letters of credit. Rules adopted pursuant to this paragraph are
routine technical rules pursuant to Title 5, chapter 375, subchapter 2-A.

Theirrevocable standby letter of credit must be the individual obligation of the issuing financial
ingtitution, may not be subject to any agreement, condition, qualification or defense between the
financial institution and the employer and may not in any way be contingent on reimbursement by the
employer. If the rating of an issuing financial institution that has issued an irrevocable standby letter

of credit pursuant to this section falls below the required standard, the employer shall obtain a new
irrevocable standby letter of credit from a qualified financial institution or shall provide other eligible
security of equal value approved by the Superintendent of Insurance. The irrevocable standby letter of
credit isautomatically extended for one year from the date of expiration unless, 90 days prior to any
expiration date, the issuing financial institution notifies the Superintendent of Insurance that the financia
ingtitution elects not to renew the irrevocable standby letter of credit.

An irrevocable standby letter of credit that has been issued by a qualified financial institution and
accepted by the Superintendent of Insurance binds the issuing financial institution to pay one or more
drafts drawn by the Treasurer of State, as directed by the superintendent, as long as the draft does not
exceed the total amount of the irrevocable standby letter of credit. Any draft presented by the Treasurer
of State, asdirected by the superintendent, must be promptly honored if accompanied by the certification
of the superintendent that any obligation under this chapter has not been paid when due or that a
proceeding in bankruptcy has been initiated by or with respect to the employer in a court of competent
jurisdiction.

If the Superintendent of Insurance certifies that the superintendent has been notified by the issuing
financial institution that the irrevocable standby letter of credit expires by itstermsin 30 days or less
and that the irrevocable standby letter of credit was not replaced within 15 days after that notice to
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the superintendent by other eligible security of equal value approved by the superintendent, then the
financial institution must remit within 15 days the full amount of the irrevocable letter of credit to the
Treasurer of State without further certification.

Any proceeds from adraw on such an irrevocable standby letter of credit by the Treasurer of State,

as directed by the Superintendent of Insurance, must be held by the Treasurer of State on behalf of
workers' compensation claimants to secure payment of claims until either the superintendent authorizes
the Treasurer of State to release those proceeds to the employer upon provision by the employer of
replacement security adequate to meet the requirements for security set by the superintendent or the
superintendent directs distribution of the proceeds in accordance with this Title.

To the extent not inconsistent with state law, the letter of credit is subject to and governed by the
International Standby Practices 1998 or successor practices governing standby letters of credit duly
adopted by the International Chamber of Commerce. If any legal proceedings are initiated with respect to
payment of the letter of credit, those proceedings are subject to the State's courtsand law. [ 2011, c.
180, 81 (AMD).]

B. The Superintendent of Insurance shall prescribe the form of the surety bond that may be used to
satisfy, in whole or in part, the self-insurer's responsibility under this section to post security. The

bond must be continuous, be subject to nonrenewal only upon not less than 60 days' notice to the
superintendent, cover payment of all present and future liabilities incurred under this Act while the
bond isin force and cover payments that become due while the bond isin force that are attributable to
injuriesincurred in prior periods and otherwise unsecured by cash, irrevocable standby letters of credit
or acceptable securities. A bond must be held until all payments secured by the bond have been made or
until the bond has been replaced by other eligible security approved by the superintendent that covers all
outstanding liabilities. Payments under the bond are due within 30 days after notice has been given to the
surety by the board that the principal has failed to make a payment required under the terms of an award,
agreement or governing law. A trust established to satisfy the requirements of this section may not be
funded by asurety bond. [ 2007, c. 75, 81 (AMD).]

C. A sdf-insurer may establish an actuarialy determined fully funded trust, funded at alevel sufficient
to discharge those obligations incurred by the employer pursuant to this Act as they become due and
payable from time to time, as long as the Superintendent of Insurance requires that the value of trust
assets be at least equal to the present value of ultimate expected incurred claims and claims settlement
costs, plus required safety margins and, if determined necessary by the superintendent, administrative
costs for the operation of the plan of self-insurance. For the purpose of determining whether an
actuarially determined fully funded trust has a surplus of funds in excess of that required by this
subsection, the superintendent shall consider, based upon the group's audit for all completed plan years,
only the following assets held outside the trust account: cash up to $10,000; accounts receivable, limited
to amounts collected and deposited in the trust account by the date of the surplus distribution; accrued
interest on trust account assets that will be collected and deposited in the trust account within 6 months
from the date of the surplus determination; tangible assets that will be converted to cash and deposited
in the trust account prior to the distribution date of any surplus; and aletter of credit to be used to
partially fund the trust to the extent allowed under this section and rules adopted by the superintendent,
as supported in the actuarial review. The superintendent shall consider cash held outside the trust account
in excess of $10,000 if the self-insurer provides, to the superintendent's sati sfaction, documentation
regarding why the money is being held outside the trust account. An actuarially determined fully funded
trust must be funded as follows, as determined by the superintendent.

(1) For individual and group self-insurers, the amount of security must be determined based upon an
actuarial review. The actuarial review must take into consideration the use by a group self-insurer

of any irrevocable standby letter of credit. Except as provided in subparagraph (3), initial funding
for each plan year must be maintained at the 90% or higher confidence level. Funding after the
completion of theinitial plan year may be established no lower than the 75% confidence level if the
following has occurred:

(a) A year considered for reduction is completed;
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(b) The supporting actuarial review includes an evaluation of the completed year experience
with claims evaluated not less than 6 months from the end of the plan year, or in the case of a
group self-insurer in existence for at least 36 months, not less than 4 months from the end of
the plan year; and

(c) For individual self-insurers, prior approval from the superintendent is obtained.

For the purposes of determining the confidence level, all completed years at the same confidence
level may be aggregated. For individual self-insurers, funds may not be released from the trust

or transferred between years except as approved by the superintendent. The governing body of
agroup self-insurer may at any time declare a surplus of funds above the required confidence

level, but may only release funds after the completion of any plan year. The superintendent may
request information regarding any such declaration. Any distribution of surplus must be based

upon an actuarial review of all outstanding obligations for all completed plan years, an audited
financial statement of the group for all completed plan years and a surplus distribution worksheet
for al completed plan years on aform approved by the superintendent. The group self-insurer must
provide the required information within 10 days after the distribution. Any surplus declared or
distributed pursuant to this paragraph is subject to adjustment after review by the superintendent
within 60 days of the receipt of the required information. Any deficit below the required confidence
level, as determined by the superintendent, that results from a distribution under this paragraph must
be funded within 45 days from the date of the notice by the superintendent.

(2) A group self-insurer may elect to fund at a higher confidence level through the use of cash,
marketabl e securities or reinsurance. If amember of a group self-insurer terminates membership in
the group for any reason, that member shall fund the member's proportionate share of the liabilities
and obligations of the trust to the 95% confidence level. If for any reason the departing member
fails to fund the member's proportionate share of the trust's exposure to the 95% level of confidence,
the trust is responsible for that member's liabilities and obligations to the trust. If the superintendent
finds that a material risk to the trust's ability to satisfy itsliabilities and obligations in full exists due
to the failure of one or more departing members to fund the departing members' proportionate share
of those liabilities and obligations to the 95% confidence level or due to the failure of the group
trust to enforce the funding regquirement, the superintendent shall consider the unfunded share of the
trust's exposure when approving a determination of a surplus or deficit in the trust.

(3) Subject to prior approval by the superintendent in accordance with subparagraph (5), a self-
insurer that has successfully maintained an actuarially determined fully funded trust for a period of
5 or more consecutive years may fund al years, including the prospective fund year, at the 75% or
higher confidence level in the aggregate and a group self-insurer that has successfully maintained an
actuarially determined fully funded trust for a period of 10 or more consecutive years may fund all
years, including the prospective fund year, at the 65% or higher confidence level in the aggregate.

(4) Trust assets must consist of cash or marketable securities of atype and risk character as
specified in subsection 9. The trustee shall submit a report to the superintendent not less frequently
than quarterly that lists the assets comprising the corpus of the trust, including a statement of their
market value and the investment activity during the period covered by the report. The trust must
be established and maintained subject to the condition that trust assets may not be transferred or
revert in any manner to the employer except to the extent that the superintendent finds that the value
of the trust assets exceeds the present value of incurred claims and claims settlement costs with an
actuarially indicated margin for future loss development. In all other respects, the trust instrument,
including terms for certification, funding, designation of trustee and payout, must be as approved
by the superintendent, except that the value of the trust account must be actuarially calculated at
least annually by a casualty actuary who is a member of the American Academy of Actuaries and
adjusted to the required level of funding.

(5) In determining whether a self-insurer that maintains an actuarially determined fully funded trust
qualifiesfor areduction in the required confidence level pursuant to subparagraph (1) or (3) or
is subject to an enhanced confidence level pursuant to subparagraph (6), the superintendent shall
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consider the financial condition of the self-insurer in relation to the potential workers compensation
liahilities. The factors the superintendent may consider include the self-insurer's liquidity, leverage,
tangible net worth, size and net income. For group self-insurers, the superintendent's review

must be based on the aggregate financial condition of the group members. At the request of

the superintendent, a group self-insurer shall report relevant financial information, on aform
prescribed by the superintendent, at such intervals as the superintendent directs. The superintendent
may establish additional review criteria or procedures by rule. Rules adopted pursuant to this
subparagraph are routine technical rules as defined in Title 5, chapter 375, subchapter 2-A.

(6) If the superintendent determines, based on an evaluation of a self-insurer's financial condition
pursuant to subparagraph (5), that the confidence level at which the self-insurer has been
authorized to fund itstrust is not sufficient to provide adequate security for the self-insurer's
reasonably anticipated potential workers compensation liabilities, the superintendent shall make a
determination of the appropriate confidence level and order the self-insurer to take prompt action to
increase funding to that level within 60 days. [ 2011, c¢. 98, 81 (AMD).]

D. Notwithstanding any provision of this chapter, authorization to self-insure may not be conditioned
on abond or security deposit that isin excess of $50,000 for the State, the University of Maine System
or any county, city or town with a state-assessed valuation equal to or in excess of $300,000,000 and
either abond rating equal to or in excess of the 2nd highest standard as set by a national bond rating
agency or a net worth equal to or in excess of $35,000,000. If a county, city or town that is a self-
insurer relies upon abond rating to qualify under this paragraph, it shall value or cause to be valued

its unpaid workers' compensation claims pursuant to sound accepted actuarial principles. Thisvalue
must be incorporated in the annual audit of the county, city or town, together with disclosure of funds
appropriated to discharge incurred claims expenses. [ 1997, c. 126, 87 (AMD).]

E. In consideration of a self-insuring entity's application for authorization to operate a plan of self-
insurance, the Superintendent of Insurance may require or permit an applicant to employ valid risk
transfer by the utilization of primary reinsurance, subject to the provisions of subsection 8. Standards
respecting the application of reinsurance must be contained in a rule adopted by the superintendent
pursuant to the Maine Administrative Procedure Act. Reinsurance must be defined as insurance covering
workers' compensation exposures in excess of risk retained by aself-insurer. [ 1995, c. 398, 8§82
(NEW . ]

F. An employer may be eligible for approved self-insurance status pursuant to this Act if the employer
submits a written guarantee of the obligations incurred pursuant to this Act, the guarantee to be issued by
aUnited States or Canadian corporation that is amember of an affiliated group of which the employer
isamember, and which corporation is solvent and demonstrates an ability to pay the compensation and
benefits, and the guarantee isin aform acceptable to the Superintendent of Insurance. The guarantor
shall provide audited annual financial statements and such other information as the superintendent

may require, including quarterly financial statements, and the employer shall provide a cash deposit,
satisfactory securities, irrevocable standby letters of credit issued by a quaified financia institution or
asurety bond as otherwise required by this Act in an amount not less than $100,000. The guarantor is
deemed to have submitted to the jurisdiction of the board and the courts of this State for purposes of
enforcing the guarantee. The guarantor, in all respects, is bound by and subject to the orders, findings,
decisions or awards rendered against the employer for payment of compensation and any penalties or
forfeitures provided under this Act. The superintendent, following hearing, may revoke the self-insured
status of the employer if at any time the assets of the guarantor become impaired or encumbered or are
otherwise found to be inadequate to support the guarantee. [ 1995, c¢. 398, 82 (NEW.]

G. A subsidiary employer may be eligible for approved self-insurance status pursuant to this Act if:

the subsidiary employer files an application jointly with a qualified parent corporation that has direct
ownership of amajority voting interest of the subsidiary employer; the parent corporation and subsidiary
employer submit an irrevocable contract of assignment, on aform approved by the Superintendent of
Insurance, of the subsidiary employer's obligations incurred pursuant to this Act; the parent corporation
is solvent and demonstrates an ability to pay the compensation and benefits of the subsidiary employer;
and the subsidiary employer meets all other requirements for application and qualification as a self-
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insurer under this chapter and under any applicable rules adopted by the superintendent. If the parent
corporation is not a United States corporation, the superintendent may, in the superintendent's sole
discretion, establish the conditions of any approval of the foreign parent corporation or deny the
application of the foreign parent corporation. As part of its application for approval, aforeign parent
corporation must provide the following information to the superintendent: evidence that its country of
domicile has substantially similar laws with respect to submission to the jurisdiction of the board and
the courts of this State for the purposes of payment of workers compensation claims of the subsidiary
employer; audited financial statements, as otherwise required by this Act, prepared in the English
language by a certified public accountant licensed in a state in the United States in accordance with
generally accepted auditing standards as prescribed by the American Institute of Certified Public
Accountants; and security, as otherwise required by the Act, in United States currency. The irrevocable
contract of assignment and application must be signed by a duly authorized officer of each corporation
and the application must include a board of directors resolution from each entity as evidence of each
officer's authority to enter into the contract. The superintendent may determine the subsidiary employer's
eligibility for self-insurance authority and the amount of required security based upon the parent
corporation's consolidated financial statement, as long as the employer complies with paragraph H. A
subsidiary employer currently authorized to self-insure need not pay the application fee required of a
new applicant in order to file an application to qualify under this subsection, but the subsidiary employer
and parent corporation must provide al information required under this subsection asif they were a new
applicant. Once the subsidiary employer becomes authorized to self-insure under this section, the parent
corporation assumes liability for all prior workers compensation liabilities incurred by the subsidiary
employer during the period of self-insurance prior to the date of authorization under this subsection,
unless the subsidiary employer files an aternative plan approved by the superintendent. The parent
corporation and the subsidiary employer must both be named on the certificate of authorization for
self-insurance authority. Upon issuance of a certificate of authorization pursuant to this subsection, the
following applies.

(1) The parent corporation is deemed to have submitted to the jurisdiction of the board and the
courts of the State for the purposes of payment of workers compensation claims of the subsidiary
employer and is deemed to have submitted to the jurisdiction of the superintendent for purposes
of implementation of this Act. The parent corporation, in all respects, is bound by and subject to
all orders, findings, decisions or awards rendered against the subsidiary employer for payment of
compensation and any penalties or forfeitures provided under this Act.

(2) A subsidiary employer authorized under this subsection and the parent corporation are
considered one employer for the purposes of membership in the Maine Self-Insurance Guarantee
Association. In the event of termination, transfer, insolvency, dissolution or bankruptcy of a
subsidiary employer qualifying under this subsection, the parent corporation assumes all assessment
obligations of the subsidiary employer for its period of self-insurance and is not considered a new
member of the association.

(3) If the subsidiary employer fails for any reason to pay compensation and benefits as required
under this Act, the parent corporation stands in the place of the subsidiary employer and is deemed
to be the employer, subject to all requirements and provisions of this Act. For the purposes of
payment of benefits and compensation under this Act, an employee of the subsidiary employer is
deemed to be concurrently employed by both corporations. Concerning notification of injury to an
employee of the subsidiary employer, notice to or knowledge of the occurrence of the injury on the
part of the subsidiary employer is deemed notice or knowledge on the part of the parent corporation.
The transfer, insolvency, dissolution or bankruptcy of asubsidiary employer qualifying under this
subsection does not relieve the parent corporation from payment of compensation for injuries or
death sustained by an employee during the time the subsidiary employer was approved for self-
insurance authority under this subsection and the parent corporation continues to be deemed an
employer until such time as al outstanding workers compensation claims have been discharged.
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(4) The transfer, insolvency, dissolution or bankruptcy of a parent corporation causes the
termination of the subsidiary employer's authorization to self-insure and a termination plan must be
filed pursuant to subsection 14. [ 1995, c. 398, 8§82 (NEW.]

H. Each individual self-insurer shall submit with its application, and not less frequently than annually
thereafter, afinancial statement of current origin that has been audited by a certified public accountant.
When a self-insurer qualifies on the basis of afinancial guarantee or on the basis of an irrevocable
contract of assignment, the Superintendent of Insurance may accept an audited financial statement of
the guarantor or parent corporation in satisfaction of this requirement and may also require combining
statements provided in an array that is reconciled to the consolidated report. [ 1995, c. 398, §2

(NEW . ]
[ 2011, c. 98, §1 (AWD); 2011, c. 180, §1 (AMD) .]

4. Group self-insurers; application. Except for the provision relating to individual public employer
self-insurers, subsection 3 is equally applicablein al respects to group self-insurers. Any employer or group
of employers desiring to become a self-insurer shall submit to the Superintendent of Insurance with an
application for self-insurance, in aform prescribed by the superintendent, the following:

A. A payroll report for each participating employer of the group for the 3 preceding annual fiscal
periods; [ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A 889-11
(AFF) . ]

B. A report of compensation losses incurred, payments plus reserves, by each participating employer
of the group for the periods described in paragraph A; [ 1991, c. 885, Pt. A 88 (NEW;
1991, c. 885, Pt. A 889-11 (AFF).]

C. A sworn itemized statement of the group's assets and liabilities; satisfactory proof of financial ability
to pay compensation for the employers participating in the group plan; and the group's reserves, their
source and assurance of continuance; [ 1991, c. 885, Pt. A 88 (NEW; 1991, c.
885, Pt. A, 889-11 (AFF).]

D. A description of the safety organization maintained by the employer or group for the prevention of
injuries; [ 1991, c. 885, Pt. A 88 (NEW,; 1991, c. 885, Pt. A §8§9-11
(AFF) . ]

E. A statement showing the kind of operations performed or to be performed; [ 1991, c. 885,
Pt. A 88 (NEW; 1991, c. 885, Pt. A 889-11 (AFF).]

F. An indemnity agreement in aform prescribed by the superintendent that jointly and severaly binds
the group and each member to comply with the provisions of thisAct; and [ 1991, c. 885, Pt.
A 88 (NEW; 1991, c. 885, Pt. A 889-11 (AFF).]

G. Any other agreements, contracts or other pertinent documents relating to the organization of the
employersinthegroup. [ 1991, c. 885, Pt. A, 88 (NEW,; 1991, c. 885, Pt. A
§89-11 (AFF).]

If, upon examination of the sworn financial statement and other data submitted, the superintendent is satisfied
asto the ability of the employer or group to make current compensation payments and that the employer's or
group's tangible assets make reasonably certain the payment of all obligations that may arise under this Act,
the application must be granted subject to the terms and conditions setting out the exposure of cash deposits
or securities or an acceptable surety bond, as required by the superintendent. Except to the extent provided

in subsection 4-A, security against shock or catastrophe loss must be provided either by depositing securities
with the board in such amount as the superintendent may determine or by filing with the superintendent and
the board an insurance carrier's certificate of a standard self-insurer's reinsurance contract issued to the self-
insurer or group in aform approved by the superintendent, providing coverage against losses arising out of
one occurrence in such amounts as the superintendent may determine, or a combination of the foregoing,
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satisfactory to the superintendent. Notwithstanding any provision of this chapter, no specific or aggregate
reinsurance may be required of any individual public employer that is self-insured and qualifies for the
alternative security requirements of subsection 3, paragraph D.

Y early reportsin aform prescribed by the superintendent must be filed by each self-insurer or group.
The superintendent may, in addition, require the filing of quarterly financial status reports whenever the
superintendent has reason to believe that there has been a deterioration in the financial condition of either
an individual or group self-insurer that adversely affects the individual's or group's ability to pay expected
losses. The reports must be filed within 30 days after the superintendent's request or at such time as the
superintendent shall otherwise set.

After approving any application for self-insurance, the superintendent shall promptly notify the board and
forward to it copies of the application and all supporting materials.

[ 2003, c. 315, §1 (AVD) .]

4-A. Group sdf-insurance reinsurance account. As an alternative to obtaining areinsurance
contract providing coverage against losses arising out of one occurrence, an individual or group self-insurer
authorized under this section may, with the approval of the Superintendent of Insurance, participatein a
group self-insurance reinsurance account, referred to in this subsection as "an account,” as provided in this
subsection. A group self-insurer authorized under the laws of another state may participate in an account
through a protected cell arrangement as provided in paragraph L. More than one account may be established
pursuant to this subsection. An account established pursuant to this subsection may be established as either
an independent private entity or an instrumentality of the State, but the debts and liabilities of an account
established as an instrumentality of the State are not debts and liabilities of the State. An account established
as an instrumentality of the State within 24 months of its formation, with the approval of the Superintendent
of Insurance, may transfer all of its assets and liabilities into an account established as an independent private
entity.

A. A group self-insurer that is subject to joint and several liability pursuant to subsection 4, paragraph
F, agroup self-insurer authorized under the laws of another state and that executes an agreement that
its members will be jointly and severally liable in accordance with the provisions of paragraph L or an
individual self-insurer authorized under this section that executes an agreement to be responsible for
contingent assessment liability in accordance with the provisions of paragraph F may apply to reinsure
through an account.

(1) Upon the petition of 4 or more authorized group self-insurers, the Superintendent of Insurance
may approve an account for the deposit of fundsin lieu of reinsurance.

(2) The account must indemnify its participating self-insurer members for claims incurred during
the account's operation. The purpose of the account is to accumulate funds to provide coverage
against losses arising out of one occurrence in excess of established retention levels consistent with
the plan of operation established pursuant to paragraph B.

(3) A sdf-insurer is deemed to be a member of the account for reinsurance coverage for purposes
of aclaim if the self-insurer is a member of the account when an injury occurs or a covered
occupational diseaselossisincurred.

(4) A sdf-insurer that reinsures through an account shall continue to make paymentsinto that
account in accordance with the plan of operation established pursuant to paragraph B.

(5) A sdf-insurer's participation in an account is considered as a component of the self-insurer's
renewal application. A self-insurer's membership in an account is considered adequate protection
against losses arising out of a single occurrence unless the Superintendent of Insurance determines,
after considering the financial condition and catastrophic loss exposure of both the self-insurer and
the account, that it is necessary to maintain additional reinsurance protection, maintain alower self-
insured retention level or provide some other form of additional security, singly or in combination.
[2013, c. 172, 81 (AWD).]
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B. An account must operate in accordance with a plan of operation established by the group self-insurer
members and approved by the Superintendent of |nsurance.

(1) Those group self-insurers creating an account shall submit to the Superintendent of Insurance
aplan of operation and any amendments to it that are necessary to ensure the fair, reasonable
and equitable administration of the account. The plan of operation is effective upon approval by
the superintendent. Any amendments subsequent to the plan'sinitial approval must be submitted
to the superintendent by the plan's board of directors and are effective upon approval by the
superintendent.

(2) The plan of operation must:

(a) Create aboard of directors and initial bylaws, including the terms and conditions of board
membership and the manner by which board members areinitialy appointed and are replaced
when vacancies occur;

(b) Establish the procedures by which all the powers and duties of the account are performed,
including, but not limited to, defining the date and conditions pursuant to which the account
will commence coverage for claims by participating group self-insurer members and
establishing provisions for determining limits of exposure for the account;

(c) Establish procedures for handling assets of afund created pursuant to paragraph C;
(d) Establish underwriting rules and criteria by which rates are to be established;

(e) Establish procedures by which claims may be filed with the account;

(f) Establish an investment policy for afund created pursuant to paragraph C;

(g) Establish procedures for records to be kept of all financial transactions of the account, its
agents and the board of directors;

(h) Establish procedures for withdrawal from the account by a self-insurer member, which
must, at a minimum, require 90 days' notice from the withdrawing self-insurer member to the
board of directors and the Superintendent of Insurance;

(i) Establish, subject to approval by the Superintendent of Insurance, aminimum level of
funding to be achieved by the account;

(j) Contain additional provisions necessary or proper for the execution of the powers and duties
of the board of directors and the ability of the account to meet its obligations; and

(k) Establish a standard per occurrence retention level for claims covered by the account.
[2013, c. 172, 81 (AMD).]

C. The bylaws of an account established pursuant to this subsection must establish the powers and duties
of the board of directors of an account and must include the authority:

(1) To administer a self-insurance specific reinsurance account fund, to be known in this subsection
as"afund," which must receive payments from participating self-insurer members of the account as
required by paragraph A. The costs of administration by the board of directors and expenses of the
account must be borne by the fund;

(2) Inits discretion, to secure reinsurance for the fund's exposure and to otherwise invest the assets
of the fund to effectuate the purpose of the account, subject to the approval of the Superintendent of
Insurance;

(3) To accept or reject applications of self-insurers to be underwritten by the account, subject to the
approval of the Superintendent of Insurance;

(4) To accept or reject applications of a self-insurer member to self-insure any exposure for one
occurrence at alevel other than the standard retention level provided in the plan of operation
established pursuant to paragraph B, subject to:
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(a) Compliance with applicable provisions of the plan of operation established pursuant to
paragraph B;
(b) Notice to and prior approval by the Superintendent of Insurance; and

(c) For other retention levels, a statement from that member's actuary that the member has
adequately funded its additional exposure;

(5) To create amechanism for assessing participating self-insurer membersif funds are insufficient
to pay the claims of the account;

(6) Toretain actuarial assistance to be used in the establishment of 10ss reserves, reinsurance and
risk management for the account, and in the development of underwriting criteria and premium
rates for self-insurer members. Rates are subject to approval by the Superintendent of Insurance;

(7) To associate with a participating self-insurer member in the defense, investigation or settlement
of any claim, suit or proceeding that appears to involve indemnity by the account. This authority
does not create a duty to investigate, handle, settle or defend any claims, suits or proceedings
against a self-insurer member;

(8) To borrow funds;

(9) To amend the bylaws and plan of operation established pursuant to paragraph B, subject to the
approval of the Superintendent of Insurance; and

(10) To exercise such other powers as are established in the plan of operation established pursuant
toparagraph B. [ 2013, c. 172, 81 (AMD).]

D. An account is subject to examination and regulation by the Superintendent of Insurance. The
board of directors of an account shall submit, within 120 days after the close of each fiscal year, an
audited financial report and an actuarial report for the preceding fiscal year in aform approved by the
superintendent. When the superintendent considers it necessary, the superintendent may require an
account to maintain specific or aggregate reinsurance at such retention levels as the superintendent
determinesto be appropriate. [ 2003, c¢. 315, 82 (NEW.]

E. The Superintendent of Insurance may address any deficiency in reserves, assets or reinsurance of an
account in accordance with this paragraph.

(1) The Superintendent of Insurance may conduct, upon reasonable notice, an examination to
determine the financial condition of an account. An examiner duly qualified by the superintendent
may examine the |oss reserves, assets, liabilities, excess insurance and working capital of an
account. If the superintendent finds that the reserves, excess insurance or assets may be inadequate,
or that an account does not have working capital in an amount establishing the financial strength
and liquidity of an account to pay claims promptly and showing evidence of the financial ability

of an account to meet its obligations to self-insurer members, the superintendent shall notify an
account of the inadequacy. Upon notification, the account within 30 days, or such other time as
the superintendent approves, shall file with the superintendent its written plan specifying remedial
action to be taken and the time frame for implementation of that plan.

(2) If the Superintendent of Insurance determines, after reviewing the information filed pursuant to
paragraph D, that a hazardous financial condition exists, the superintendent shall notify an account
of the condition. Upon notification, an account shall implement within 30 days, or such other time
as the superintendent approves, its plan to correct any deficiencies and within 90 days shall file with
the superintendent proof of remedial action taken. If the superintendent is satisfied that the plan
submitted to improve the inadequate condition of an account is sufficient, the superintendent shall
notify the account. The account shall report quarterly to the superintendent until any deficiencies
and their causes have been corrected.
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(3) The Superior Court may appoint the Superintendent of Insurance to act as receiver, in the same
manner as for a delinquent insurer pursuant to Title 24-A, section 4360, if the superintendent proves
by clear and convincing evidence that a hazardous financial condition exists and that an account is
unable or unwilling to take meaningful corrective action. [ 2009, c. 232, 82 (AMD).]

F. A self-insurer's liability for participating in an account is governed by this paragraph.

(1) Each participating self-insurer in an account has a contingent assessment liability in accordance
with the plan of operation established pursuant to paragraph B for payment of claims and expenses
incurred while a member of the account and must execute an agreement acknowledging that it
isresponsible for the prompt payment of all assessments necessary to ensure that the account is
fully funded and that, if any participant in the account fails to pay an assessment when due for any
reason, the remaining participants are liable for the shortfall.

(2) Each contract or other document certifying participation in the account, issued by the account,
must contain a statement of the contingent liability of participating self-insurers. [ 2009, c.
232, 82 (AVD).]

G. An account is exempt from payment of all fees and all taxes levied by this State or any of its
subdivisions, except taxes levied on real or personal property. [ 2003, c¢. 315, 82 (NEW.]

H. This subsection does not create any liability on the part of, and a cause of action of any nature does
not arise against, any self-insurer member, an account or its agents or employees, the board of directors
of an account or itsindividual members or the Superintendent of Insurance or the superintendent's
representatives for any acts or omissions taken by them in the performance of their powers and duties
under this subsection. The immunity established by this subsection does not extend to willful neglect or
malfeasance that would otherwise be actionable. [ 2009, c. 232, 8§82 (AMD).]

I. Assets of an account's fund may be used exclusively for payment of expenses of the account and
payment of claims against the account and for no other purpose, except that an account established as
an independent private entity pursuant to this subsection may issue such dividends to its members as are
approved by the superintendent. [ 2003, c¢. 671, Pt. A 812 (AMD).]

J. The Superintendent of Insurance shall adopt rules to administer and effectuate the intent of this
subsection. Rules adopted pursuant to this subsection are routine technical rules as defined in Title 5,
chapter 375, subchapter 2-A. [ 2003, c. 315, 82 (NEW.]

K. In the event of dissolution of an account established as an instrumentality of the State pursuant to
this subsection, all assets remaining after the satisfaction of all outstanding claims must be distributed to
the Treasurer of State to be included in the Maine Self-Insurance Guarantee Association. [ 2003, c.
671, Pt. A 812 (AVD).]

L. With the approval of the Superintendent of Insurance, a self-insurance reinsurance account may create
one or more protected cells under its plan of operation for the purpose of reinsuring obligations of group
self-insurers that are organized under the laws of another state. Any protected cell and all participating
group self-insurers and their member employers are subject to the jurisdiction and oversight of the
Superintendent of Insurance with respect to all matters relating to their participation on the account.

(1) Any out-of-state self-insurer that participates in the account may do so only through
participation in a protected cell. An employer or group authorized by the Superintendent of
Insurance to self-insure its Maine liabilities pursuant to this section is considered an out-of-state
insurer to the extent that it is reinsuring out-of -state liabilities beyond the scope of its Maine self-
insurance plan.

(2) The establishment of protected cells under this paragraph is a pilot project, limited to at most

2 protected cells, and approval of a protected cell or of a group self-insurer to participatein a
protected cell is at the discretion of the Superintendent of Insurance. The Superintendent of
Insurance may adopt rules pursuant to paragraph Jto establish the terms and conditions of the pilot
project, including criteriafor the minimum and maximum size of a protected cell.
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[ 2013,

(3) A separate account must be established for each protected cell. All contributions from
participants in a protected cell must be deposited into the protected cell account. Fundsin a
protected cell account may be used only for the payment of claims and expenses associated with
that protected cell, which may include a reasonable administrative fee paid periodically into the
genera account. Notwithstanding any other provision of this subsection, participantsin a protected
cell are not liable for claims or expenses of any other protected cell or of the general account, and
the general account is not liable for the claims of any protected cell or any expenses associated with
such claims or otherwise specifically attributable to the protected cell.

(4) The minimum funding level for any protected cell may not be lower than the minimum

funding level, calculated in accordance with the plan of operation and subject to paragraph E, that
would apply to the general account with the same loss exposure and duration of operation. If the
protected cell account falls short of the minimum funding level at any time, the reinsurance account
must assess all protected cell participants. If a participating group self-insurer fails to pay any
assessment in full when due, the reinsurance account must assess the group’s member employers.
All assessments are enforceabl e by the Superintendent of Insurance through an adjudicatory
proceeding under the Maine Administrative Procedure Act or through an action in the Superior
Court.

(5) Each protected cell must have its own board of directors, at least 2/3 of whom must be chosen
by the protected cell's participants. The plan of operation shall provide for areasonable allocation
of authority between the reinsurance account's board of directors and the protected cell's board of
directors.

(6) No later than April 1st of each year, each reinsurance account with one or more protected cells
must pay aregulatory assessment to the Bureau of Insurance from each protected cell account in
the amount of 11/100 of 1% of the total standard reinsurance premium for the preceding calendar
year for al participantsin the protected cell for the level of coverage provided by the reinsurance
account.

(7) All groups participating in a protected cell must provide the reinsurance account and the
Superintendent of Insurance with financial and actuarial information sufficient to evaluate loss
exposure and financial condition. All information provided to the superintendent by protected cell
participants and their member employersis confidential pursuant to subsection 15. All protected
cell participants and their member employers must authorize their domiciliary regulator to provide
any information reguested by the superintendent, which is confidential to the extent provided in
Title 24-A, section 216, subsection 5.

(8) In evaluating the risk exposure of an out-of-state group self-insurer and in determining whether
groups from different states may participate in the same protected cell, the reinsurance account
and the Superintendent of Insurance shall consider any relevant differencesin the states regulatory
frameworks for group self-insurance and in their workers' compensation benefit laws.

(9) A group self-insurer may not become a participant in a protected cell unless the group and

all of its member employers have provided written acknowledgments to the Superintendent of
Insurance that they are jointly and severaly liable for the obligations of the protected cell and are
subject to the jurisdiction of the superintendent and courts of the State for the enforcement of those
obligations.

(10) Any disputes between self-insured members, the self-insurance reinsurance account and any
protected cell, including but not limited to any dispute arising out of or relating to any enforcement
order or mechanism imposed by the Superintendent of Insurance, must be resolved in this State and
pursuant to the laws of this State. [ 2009, c. 232, 82 (NEW.]

c. 172, §1 (AWD) .]

5. Group sdlf-insurance; participation. Participation in a group self-insurance plan is governed by the
following provisions.
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A. Any group of employers may adopt a plan for self-insurance, as agroup, for the payment of
compensation under this Act to their employees. A group may not be approved to operate a self-
insurance plan in the form of a corporation, partnership or limited liability company. Under a group
self-insurance plan the group shall assume the liability of all the employers within the group and pay

all compensation for which the employers are liable under this chapter. When the plan is adopted, the
group shall furnish satisfactory proof to the Superintendent of Insurance of its financia ability to pay the
compensation for the employersin the group and its revenues, their source and assurance of continuance.
The superintendent shall require the deposit with the board of such securities as the superintendent
determines necessary of the kind prescribed in subsection 9 or the filing of a bond issued by a surety
company authorized to transact businessin this State, in an amount to be determined to secure its
liahility to pay the compensation of each employer as above provided in accordance with subsection

9. The surety bond must be approved as to form by the superintendent. The superintendent may also
require that any agreements, contracts and other pertinent documents relating to the organization

of the employersin the group be filed with the superintendent at the time the application for group
self-insurance is made. The application must be on aform prescribed by the superintendent. The
superintendent has the authority to deny the application of the group to pay the compensation for failure
to satisfy any applicable requirement of this section. The superintendent shall approve or disapprove an
application within 90 days. The group qualifying under this paragraph is referred to as a self-insurer.

[ 1995, c. 594, 8§82 (AMD).]

B. An employer participating in group self-insurance is not relieved from the liability for compensation
prescribed by this chapter, except by the payment of the compensation by the group self-insurer or

by the employer. As between the employee and the group self-insurer, notice to or knowledge of the
occurrence of the injury on the part of the employer is deemed notice or knowledge, as the case may

be, on the part of the group self-insurer; jurisdiction of the employer is, for the purpose of this chapter,
jurisdiction of the group self-insurer and the group self-insurer isin all things bound by and subject to
the orders, findings, decisions or awards rendered against the participating employer for the payment

of compensation under this chapter. The insolvency or bankruptcy of a participating employer does

not relieve the group self-insurer from the payment of compensation for injuries or death sustained by
an employee during the time the employer was a participant in group self-insurance. The group self-
insurer shall promptly notify the Superintendent of Insurance and the board, on a prescribed form, of the
addition of any participating employer or employers. The approval of the superintendent is not necessary
in order to add participating employers to the group self-insurer. Notice of termination of a participating
employer is not effective until at least 10 days after notice of that termination, on a prescribed form,

has been filed in the offices of the superintendent and the board or sent to both offices by registered
mail. The group self-insurer shall give notice of the termination of any participating member to al

other participating members at least quarterly each year. Written notice must be given to any new
participating member at the time of admission that the specific membership of the group and its members
as prescribed in this section is not affected by the group's failure to provide its members with prior or
immediate notice of changes in the membership of the group if noticeis given at least quarterly, as

long as the termination or admission of members was effected in compliance with all group agreements
and bylaws and this section and the rules adopted pursuant toit. [ 1991, c. 885, Pt. A 88
(NEW; 1991, c. 885, Pt. A 889-11 (AFF).]

C. Each group self-insurer, in its application for self-insurance, shall set forth the names and addresses
of its officers, directors, trustees and general manager. Notice of any change in the officers, directors,
trustees or general manager must be given to the Superintendent of Insurance and the board within 10
days of the change. An officer, director, trustee or employee of the group self-insurer may not represent
or participate directly or indirectly on behalf of an injured worker or the worker's dependents in any
workers' compensation proceeding. All employees of employers participating in group self-insurance
are deemed to be included under the group self-insuranceplan. [ 1991, c. 885, Pt. A 88
(NEW; 1991, c. 885, Pt. A 889-11 (AFF).]
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D. If for any reason the status of a group self-insurer under this paragraph is terminated, the securities,
the surety bond, the letter of credit or the deposit required by this section continues to be held by the
Superintendent of Insurance or Treasurer of State and remains subject to the control of the board until

all claims secured by the securities, surety bond, letter of credit or deposit have been discharged. When
all such claims have been discharged or after such period as the Superintendent of Insurance determines
proper, the superintendent may accept in lieu thereof, and for the additional purpose of securing such
further and future contingent liability as may arise from prior injuries to workers and be incurred by
reason of any change in the condition of such workers warranting the board making subsequent awards
for payment of additional compensation, a policy of insurance furnished by the group self-insurer, its
successor or assigns or other entity carrying on or liquidating such self-insurance group. The policy must
be in aform approved by the superintendent and issued by any insurance company licensed to issue this
class of insurance in the State. It may only be issued for a single compl ete premium payment in advance
by the group self-insurer. It must be given in an amount determined by the superintendent and when
issued is noncancellable for any cause during the continuance of the liability secured and so covered.
[2011, c. 180, 82 (AMD).]

E. The Superintendent of Insurance may provide for the administration of this section relating to self-
insurance in the manner prescribed in Title 24-A, section 212. [ 1991, c. 885, Pt. A, 88
(NEW; 1991, c. 885, Pt. A 889-11 (AFF).]

F. If an employer is a partnership or a sole proprietorship and is amember of a self-insurance group
associated pursuant to this section, the employer may elect to include as an employee any member of
the partnership or owner of the sole proprietorship for purposes of obtaining workers' compensation
coverage under this Act. In the event of such an election, the electing employer shall serve upon the
group self-insurance association written notice naming the partner or sole proprietor to be covered,
and an election is deemed not to have been made within this Act until such notice has been given. By
making such an election, the partnership member or sole proprietor is deemed to have stipulated that
for premium payment purposes the annual salary or wage of the electing partnership member or sole
proprietor is the average weekly wage in the State as computed by the Department of Labor multiplied
by 52 and rounded to the nearest $100. The assumed average annual wage must be adjusted as of July
1st using the average weekly wage from the prior calendar year. [ 1995, ¢. 560, Pt. G 827
(AMVD) . ]

G. Fee schedules applicable to group self-insurers are those set forth in Title 24-A, section 601.
[1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A 889-11 (AFF).]

H. Each group self-insurer shall record its loss expense and experience in accordance with Title 24-A,
section2323. [ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A 8§89-11
(AFF) . ]

I. Annual examinations of each group self-insurer, as required by the Superintendent of Insurance,

must be performed by public accountants acceptable to the superintendent and reports must be rendered
to the superintendent within a reasonable period, as determined by the superintendent, subsequent to
the group self-insurers elected fiscal year. The examinations must be conducted pursuant to generally
accepted accounting principles, as they are consistent with precepts prescribed by the superintendent,
that place sound values on assets and liabilities of group self-insurers. Other examinations of the affairs,
transactions, accounts, records and assets of each group self-insurer and of any person as to any matter
relevant to the financial affairs of the group self-insurer must be conducted as often as the superintendent
determines advisable. The expense of examination of a group self-insurer must be borne by the group
that isexamined. [ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A
§89-11 (AFF).]

J. Inany fiscal year, agroup self-insurer may not be required to obtain aggregate reinsurance with a
policy limit that exceeds a multiple of 1.5 of its annual standard workers compensation premium for
that fiscal year. The Superintendent of Insurance may set lower policy limits for aggregate reinsurance
when, in the superintendent's judgment, lower limits may be prudent. [ 1991, c. 885, Pt. A,
88 (NEW; 1991, c. 885, Pt. A 889-11 (AFF).]
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K. Upon approval by the Superintendent of Insurance, a group self-insurer may dedicate a portion of
its unimpaired surplus to increase its self-insured retention level under the aggregate reinsurance policy
by an amount equal to the amount of surplus so dedicated. The superintendent before granting approval
shall consider among other factors:

(1) The level of alternate revenues available to the group self-insurer to cover the further assumed
costs; and

(2) The adequacy of the fund's surplus to meet obligations of the group self-insurer.

At the expiration of a period of 10 calendar days after the superintendent has received a plan for the
dedication of a portion of the unimpaired surplus of a group self-insurer to increase its self-insured
retention level and any additional information the superintendent has determined necessary, the planis
deemed approved unless prior to the expiration of that time period it has been affirmatively approved
or disapproved by the superintendent. [ 1991, c. 885, Pt. A 88 (NEW; 1991, c.
885, Pt. A 889-11 (AFF).]

L. Upon the filing of a plan that meets the approval of the Superintendent of Insurance, a group self-
insurer may be authorized to issue subordinated |oan certificates, the proceeds of which must be made
part of the group self-insurer's surplus account and be available as other surplus funds for dedication

to increase the self-insured retention level. To the extent that the proceeds of these |oan certificates are
utilized by a group self-insurer to increase its self-insured retention in any fiscal year, the aggregate
proceeds of the loan certificates so utilized may not exceed 25% of the annual standard premium for that
fiscal year. The obligation to redeem these |oan certificates after the proceeds of the |oan certificates
have been dedicated to increase the aggregate excess self-insured retention level of the group self-insurer
is subordinate to covered claims and may not be redeemed after the dedication without the approval of
the superintendent. [ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A
§89-11 (AFF).]

[ 2011, c. 180, §2 (AVD) .]

6. Annual renewal; actuarial evaluation. Renewal and actuarial evaluation are governed by this
subsection.

A. Any approval granted by the Superintendent of Insurance to an individua self-insurer or group self-
insurer must be for aterm of not more than one year. A complete application for renewal of approval

to self-insure must be submitted to the superintendent not less than 21 days prior to the self-insurer's
renewal date, except that evidence of reinsurance coverage may be submitted up to 3 working days
prior to renewal. Notwithstanding this paragraph, when a self-insurer has made atimely and complete
application for renewal, the existing authorization does not expire until the renewal has been determined
by the superintendent. A renewal application must contain: all reports, statements and other data required
to be filed annually under rules adopted by the superintendent; copies of any proposed reinsurance
contracts, binders or cover notes; evidence of security posted; notice of any changesin servicing
arrangements; and notice of any change in control of the self-insurer and its effect, if any, on guarantees
provided pursuant to subsection 3. The superintendent may refuse to grant or renew self-insurance
approval based upon any of the following grounds:

(1) Failure to submit any information that is required by law or rule or is reasonably requested by
the superintendent;

(2) Failure of asdlf-insurer to establish that it has met all applicable requirements of law or rule;
(3) Fraud or misrepresentation in the application; or
(4) Any ground upon which approval may be suspended or revoked as provided in subsection 13.

The effective date of any notice of nonrenewal under this subsection is on or after the date of the notice.
A notice of nonrenewal under this subsection may not include nonrenewal for any approved period of
self-insurance prior to the notice. [ 1995, c¢. 398, 83 (AMD).]
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B. Each individual self-insured employer, except an employer utilizing an actuarially fully funded trust
pursuant to subsection 3, is required to obtain an actuarial evaluation of undischarged claims and claims
settlement liabilities at least once every 3 years, unless the requirement is waived by the superintendent.
The superintendent may waive the triennial actuarial evaluation if the number of outstanding claims
isnot of sufficient volume to permit a credible actuarial analysis. This review and evaluation must

be performed by a casualty actuary who is a member of the American Academy of Actuaries. Upon
approval to self-insure, the Superintendent of Insurance shall indicate the deadline for that self-insurer
to complete an actuaria review. In addition to this triennial review, the superintendent may require

the reserves and liabilities of a self-insurer to be reviewed and evaluated as often as the superintendent
determines necessary.

Any self-insurer that develops an imputed annual standard premium not exceeding $50,000 and
demonstrates that it has provided security for its workers compensation exposures in an amount that
isat least 135% of its case-based claims reserves, as evaluated annually, is excused from providing

an actuarial evaluation in any year in which these conditions are satisfied. For the purposes of this
subsection, "case-based claims reserves' means undischarged claims that have arisen during the period
of self-insurance and of which the employer has had formal notice. This exception may not be construed
to limit the superintendent's authority to require an actuarial evaluation when the superintendent
determines oneisnecessary. [ 1995, c. 594, 83 (AMD).]

C. Each individual self-insurer except a public employer shall demonstrateinitsinitial or renewal
application that it has working capital adequateto its operating needs. [ 1991, c¢. 885, Pt. A,
88 (NEW; 1991, c. 885, Pt. A 889-11 (AFF).]

D. When a self-insurer's reinsurance contract expires on a date other than the renewal date for its self-
insurance approval, the self-insurer shall file evidence of any required reinsurance coverage no later
than 3 working days before the date of expiration of itscoverage. [ 1991, c¢. 885, Pt. A, 88
(NEW; 1991, c. 885, Pt. A 889-11 (AFF).]

E. Each renewal application filed by an individual or group self-insurer that has secured its obligationsin
whole or part by maintaining atrust fund must include a certification that no political contributions have
been made from the trust fund in violation of subsection 18. [ 2003, c. 424, 81 (NEW.]

[ 2003, c. 424, §1 (AWD) .]

7. Self-insurance. "Self-insurance," as used in this section, means the system of securing compensation
as provided in subsections 3 to 16.

[ 1993, c. 510, §2 (AMD) .]

8. Security deposit and reinsurance requirementsfor individual self-insurers. The following
security deposit and reinsurance requirements apply to individual self-insurers.

A. Eachindividual self-insurer shall post abond, security deposit or letter of credit in an amount that,
except as otherwise provided in this paragraph, is no less than the loss and | oss adjustment expense
portion of the annual standard premium, as defined in section 404, subsection 4, paragraph E, for

the prospective fiscal coverage period plus outstanding incurred liabilities minus recoveries from all
reinsurance and subrogation reduced to net collections. Outstanding incurred liabilities for an individual
self-insurer must be devel oped to ultimate from a current actuarial evaluation of undischarged claims and
claims settlement liabilities performed by a casualty actuary who is a member of the American Academy
of Actuaries or its successor organization, except that if a current actuarial evaluation is not available
the outstanding incurred liabilities may be developed from current case reserves by applying the ratio of
ultimate loss and claim settlement reserves to current loss and claim settlement reserves from the most
recent actuaria evauation.

(2) A self-insurer's minimum required security level may not be less than $50,000.
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(2) The minimum required security level for a self-insurer with consistently reported outstanding
case reserves less than $500,000 is 25% of the annual standard premium for the prospective

fiscal coverage period, plus outstanding incurred liabilities, minus recoveries from all reinsurance
and subrogation reduced to net collections. Outstanding incurred liabilities may be estimated by
applying a devel opment ratio of 2.5 to current case reserves.

(3) Anindividual self-insurer may reduce its minimum required security level by an amount not
to exceed the self-insurer's demonstrated working capital, as determined by the Superintendent of
Insurance on the basis of a current audited statement of financial condition, aslong as:

(a) The self-insurer has atangible net worth equal to or in excess of $10,000,000;

(b) The self-insurer has had positive net earnings demonstrated by certified statements of
financial condition audited by acertified public accountant for at least 3 of the 5 latest fiscal
years, including one of the 2 most recent years, and its mean annual earnings for the 5 latest
fiscal years are at least equal to the normal annual premium for the prospective fiscal coverage
period, or it was eligible to make an aternative election, under Statement of Financial
Accounting Standard No. 106, Employers’ Accounting for Postretirement Benefits Other Than
Pensions, that would have otherwise satisfied these earnings requirements;

(c) The reduction does not exceed $10,000,000 and does not reduce the minimum required
security level below $100,000; and

(d) The self-insurer is not organized as a sole proprietorship, partnership or limited liability
company, except that the superintendent may authorize alimited liability company to deduct
demonstrated working capital from its minimum required security level by rules adopted under
this section. Rules adopted pursuant to this section are routine technical rules pursuant to Title
5, chapter 375, subchapter 11-A.

(3-A) Anindividual self-insurer that is atransmission and distribution utility as defined in Title
35-A, section 102, subsection 20-B with an investment grade credit rating may reduce its required
security level by up to $10,000,000, aslong as:

(a) The self-insured transmission and distribution utility has atangible net worth equal to or in
excess of $200,000,000;

(b) The self-insured transmission and distribution utility has had positive net earnings
demonstrated by certified statements of financial condition audited by a certified public
accountant for at least 3 of the 5 latest fiscal years, including one of the 2 most recent years,
and its mean annual earnings for the 5 latest fiscal years are at least equal to the normal annual
premium for the prospective fiscal coverage period, or it was eligible to make an alternative
election, under Statement of Financial Accounting Standard No. 106, Employers' Accounting
for Postretirement Benefits Other Than Pensions, that would have otherwise satisfied these
earnings requirements;

(c) The self-insured transmission and distribution utility has credit facility equal to or in excess
of twice its outstanding workers' compensation liabilities; and

(d) The reduction does not exceed $10,000,000 and does not reduce the minimum required
security level below $100,000.

(4) With the superintendent's approval, affiliated individual self-insurers may post security on a
consolidated basis.

Within 30 days after receiving notice from the superintendent, the self-insurer shall post the required
bond, security deposit or letter of credit. This deadline may be extended by the superintendent for good
cause, but may not exceed one year from the deadline for compliance as stated in the notice given to the
self-insurer.
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A bond, security deposit or letter of credit in excess of the amount prescribed by this subsection may be
required if the superintendent determines that the self-insurer has experienced a deterioration in financial
condition that adversely affects the self-insurer's ability to pay expected losses.

A judgment creditor other than a claimant for benefits under this Act does not have aright to levy upon
the self-insurer's assets held in deposit pursuant to this paragraph. [ 2003, c. 38, 81 (AMD). ]

B. All individual self-insurers shall maintain specific reinsurance unless the Superintendent of Insurance,
in the superintendent's discretion, waives such a requirement. Specific reinsurance must generally have
alimit of at least $2,000,000. Higher limits may be required for those businesses with a high risk of
multiple injury from a single occurrence. The retention underlying specific reinsurance policies must

be the lowest retention generally available for businesses of similar size and exposure, but may, at

the superintendent's discretion, be established at higher levels consistent with the employer's claims
experience and financial condition.

All individual self-insurers shall maintain aggregate reinsurance unless the superintendent, in the
superintendent's discretion, waivesthisrequirement. [ 1991, c¢. 885, Pt. A 88 (NEW;
1991, c. 885, Pt. A 889-11 (AFF).]

C. The Superintendent of Insurance may adopt rules establishing specific requirements applicable to
security deposits and reinsurance, including, but not limited to, provisions governing standards for
waiver of reinsurance, use of trustsin lieu of security deposits and release or application of deposit
funds. [ 1991, c. 885, Pt. A 88 (NEW,; 1991, c. 885, Pt. A 889-11
(AFF) . ]

[ 2003, c. 38, §1 (AVD) .]

9. Acceptable deposit funds or investmentsfor trust funds. The following requirements apply to
assets deposited or held in trust as security for an individual or group self-insurer under this section.

A. In addition to cash, the deposit funds or permissible investments for trust funds acceptable to the
Superintendent of Insurance as a security deposit are:

(1) Bonds, notes and hills that are issued by and are the direct obligation of the United States
Treasury;

(2) Bonds issued or guaranteed by United States government agencies;

(3) Commercial paper rated as"P-1" by Moody's Investors Service, Inc. or "A-1" or better
by Standard and Poor's Corporation or the rating equivalent of either by any other nationally
recognized statistical rating agency;

(4) Money market fundsrated "AAmM" or "AAmM-G" or better by Standard and Poor's Corporation or
the rating equivaent of any other nationally recognized statistical rating agency;

(5) Certificates of deposit issued by a duly chartered commercial bank or thrift institution in the
State protected by the Federal Deposit Insurance Corporation if the bank or institution possesses
assets of at least $100,000,000 and maintainsa Tier 1 capital ratio equal to or greater than 6%;

(6) Bonds that are issued by corporations or municipalities and that are rated "A2" or better by
Moody's Investors Service, Inc. or "A" or better by Standard and Poor's Corporation or the rating
equivalent of either by any other nationally recognized statistical rating agency; and

(7) Other investments specifically approved by the superintendent. [ 2015, c. 59, 8§81
(NEW . ]

B. Investments must be diversified in a prudent manner to ensure that funds are maintained at a sufficient
level to discharge workers' compensation obligations incurred by the employer pursuant to this Title as
those obligations become due and payable. At least 30% of the portfolio, as measured at market value,
must consist of cash, direct obligations of the United States Treasury, commercial paper, money market
funds or certificates of deposit. No more than 40% of the portfolio, as measured at market value, may be
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invested in bonds issued or generated by United States government agencies, with no more than 10% of
the portfolio invested in asingleissuer. No more than 50% of the portfolio, as measured at market value,
may be invested in corporate or municipal bonds, with no more than 5% of the portfolio invested in a
singleissuer. No more than 25% of the corporate bond portion of the portfolio, as measured at market
value, may be invested in asingle industry, as defined by the North American Industry Classification
System of the United States Department of Commerce, United States Census Bureau. [ 2015, c.

59, 81 (NEW.]

C. If the portfolio no longer meets the requirements of this subsection as aresult of arating downgrade
or achange in financial condition or market value, the value may not be considered in determining
whether adeposit or trust has surplus available for distribution, and the superintendent has discretion to
discount or disallow the value of the investment for purposes of determining whether additional security
isrequired. In the case of a portfolio that no longer meets the diversification requirements of paragraph
B, the self-insurer may designate the specific assets to be disallowed, as long as the remaining assets
meet the requirements of paragraph B. [ 2015, c. 59, 81 (NEW.]

[ 2015, c. 59, §1 (RPR) .]

10. Form of reinsurance contracts. All reinsurance contracts issued or renewed after the effective
date of this subsection must be issued by companies that meet the requirements of subsection 11 and must
name the self-insurer and the Maine Self-Insurance Guarantee Association as coinsureds to the extent of
their respective interests. These reinsurance contracts must recognize the Maine Self-Insurance Guarantee
Association's rights of recovery, within the terms of coverage provided by the contract, for payments
made by the association to or on behalf of claimants regarding covered claims and for claims in the course
of settlement, the value of which when reduced to payments will create an obligation on the part of the
reinsurance carrier to reimburse the association to the extent of funds disbursed by the association to
discharge covered claims. The requirements of this subsection apply to any reinsurance contract issued to any
individual or group self-insurer as part of a self-insurance program approved for use within this State and are
in addition to any other requirement applicable to reinsurance contracts imposed by law or rule.

Reinsurance contracts must further specify that the reinsurance carrier and the Maine Self-Insurance
Guarantee Association may enter into agreements on the terms of settlement and distribution of benefits
accruing to claimants within the limits of the authority of the parties to make settlements with respect to any
coverage year.

To the extent that the Maine Self-Insurance Guarantee Association succeeds to arecovery of benefits from
any reinsurance carrier on behalf of claimants, those benefits must be timely disbursed by the association

to or on behalf of claimants as they become due and payable pursuant to this Act. Funds recovered under
reinsurance contracts on behalf of claimants must be applied consistent with the terms of coverage under the
contract to 1oss, loss adjustment expense and attorneys fees that are payable under this Act.

[ 1991, c. 885, Pt. A §8 (NEW; 1991, c. 885 Pt. A §89-11 (AFF) .]

11. Qualificationsfor reinsurance carriers. A workers compensation contract or policy issued after
the effective date of this section may not be recognized by the Superintendent of Insurance in considering
the ability of an individual or group self-insurer to fulfill its financial obligations under this Act, unlessthe
contract or policy isissued by an admitted insurance company or areinsurance company that meets on a
continuous basis the requirements of Title 24-A, chapter 9, subchapter 111 and the reinsurance company
has been approved by the superintendent to issue in this State contracts of primary workers compensation
reinsurance, or by Lloyd's of London, a syndicate of unincorporated alien insurers that has established and
maintains United States trust funds consistent with the requirements of Title 24-A, chapter 9, subchapter 111.
Each contract of primary workers compensation reinsurance that is proposed for use in this State must be
filed for approval in the manner set out in Title 24-A, section 2412. Insofar asis practicable, a contract so
approved may be modified with less than 30 days advance filing notice if the superintendent determines the
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modifications suggested are not contrary to provisions of Title 24-A, section 2412, this Title or Bureau of
Insurance Rule Chapter 250 and are necessary to effect required reinsurance coverage to authorize the self-
insurer to operate a plan of workers compensation self-insurance.

[ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A §89-11 (AFF) .]

12. Qualificationsfor claims personnel. Personswho investigate, settle or negotiate the settlement
of claims on behalf of self-insurers or employees of self-insurers are required to be licensed as insurance
adjusters pursuant to Title 24-A, chapter 16.

[ 1997, c. 457, §54 (AMVD) .]

13. Revocation or termination of self-insurance privilege. The following may constitute grounds for
denial of the right of any individual or group to continue the option of self-insurance:

A. Failure to comply with rules adopted by the Superintendent of Insurance or any provisions of this
Act within 14 days of notice of such failure or such other time as may be established by order of the
superintendent; [ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A
§89-11 (AFF).]

B. Failure to comply with any lawful order of the Superintendent of Insurance; [ 1991, c. 885,
Pt. A 88 (NEW; 1991, c. 885, Pt. A 889-11 (AFF).]

C. Repeated failure to comply with rules of the Superintendent of Insurance or any provisions of
thisAct; [ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A §§9-11
(AFF) . ]

D. Committing an unfair or deceptive act or practice as defined in Title 24-A, sections 2151 to 2167;
[1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A 889-11 (AFF).]

E. Deterioration of financial condition adversely affecting the self-insurer's ability to pay expected
losses; or [1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A 889-11
(AFF) . ]

F. Failure to pay any lawful assessment of the Maine Self-Insurance Guarantee Association. [ 1991,
c. 885, Pt. A 88 (NEW,; 1991, c. 885, Pt. A 889-11 (AFF).]

Notwithstanding Title 5, section 10051, the superintendent is expressly granted the authority to revoke or
suspend the right of an individual or group to continue the option to self-insure after a hearing held on not less
than 7 days' notice in accordance with Title 5, chapter 375, subchapter IV and Title 24-A, chapter 3.

[ 1991, c. 885, Pt. A §8 (NEW; 1991, c. 885, Pt. A §89-11 (AFF) .]

14. Reportable events; termination of self-insurance authority; application for continuing self-
insurance authority and nonrenewal or revocation order. A self-insurer must report the occurrence of
events as required by this subsection. An employer may elect to voluntarily terminate its authority to self-
insure at any time or may make application for continuing authority to self-insure subject to the requirements
of this subsection and any rules adopted by the Superintendent of Insurance. The superintendent may make
a determination that an employer's authority to self-insure has terminated in accordance with this subsection
and any rules adopted by the superintendent or may grant approval of an application for continuing self-
insurance authority. For the purposes of this subsection, "employer" includes a successor employer assuming
all workers' compensation liabilities of an approved self-insured employer as aresult of the occurrence of one
of the eventsin paragraph A.

A. In order for the superintendent to make a determination as to whether the occurrence of an event
resultsin atermination of an individual employer's self-insured plan or results in a need for modification
of the terms and conditions of the plan, an approved self-insurer must report any of the following events
to the superintendent at least 45 days in advance of the event's occurrence, if known, or no later than 10
days after the event's occurrence, if not known in advance:
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(1) The sale of 20% or more of the common stock or net assets of the self-insurer;
(2) A division of the business;

(3) A spin-off of the business;

(4) A leveraged buyout of the business;

(5) A reorganization of the business;

(6) A change in business form;

(7) An acquisition by or merger of the business with another entity;

(8) A change in a partnership agreement;

(9) A change in the membership or managers of alimited liability company;
(10) Dissolution of apartnership or alimited liability company;

(12) Cessation of businessin the State; or

(12) Any other event affecting the ownership of the business or the structure of the business as
identified in rules adopted by the superintendent.

Notwithstanding any other provision of this paragraph, an employer that elects to apply to continue

to self-insure under paragraph C must notify the superintendent 45 days in advance of the event's
occurrence and must file an application for continuing authority to self-insure with the superintendent
30 daysin advance of the event's occurrence. At the discretion of the superintendent and if good causeis
shown, an employer may submit an application to continue to self-insure less than 30 days in advance of
the event'soccurrence. [ 1995, c¢. 594, 86 (NEW.]

B. If aself-insured employer electsto terminate its self-insurance program, or a portion of its program,
it must submit written notice and a written termination plan to the superintendent at least 30 daysin
advance of the proposed termination date. In the event that a self-insurer elects to terminate its approval
in this State without filing a plan acceptable to the superintendent, the superintendent shall issue an
order prescribing the terms and conditions of the termination. The termination plan must specify, but
isnot limited to, procedures for claims handling, reservation of assets or other security acceptable to
the superintendent to be maintained in the State to discharge claims liabilities and other obligations
under this Act and a description of how ultimate reserves were determined. The termination plan

must contain a written agreement that the self-insurer continues to be subject to informational filings
respecting changes in ownership, financial condition, and actuarial evaluation of claims, claims expense
reserves and loss transfers when determined necessary by the superintendent to ensure that claims are
adequately secured. The plan must also comply with the terms and conditions prescribed by rule by the
superintendent. To protect the interests of claimants, the superintendent may require a further deposit to
be held in trust by the Treasurer of State or may require full funding of workers compensation liabilities.
[ 1995, c. 594, 86 (NEW.]

C. If the self-insured employer and any successor employer elect to continue to self-insure after the
occurrence of an event in paragraph A, the employer and any successor employer must file notice of
intent to continue to self-insure with an application for continuing authority to self-insure. In order to
qualify to file for continuing self-insurance authority, any successor employer must assume 100% of the
liabilities of the predecessor self-insured employer and must show that the business in the State remains
substantially the same.

(1) The notice of intent and application to continue to self-insure must be received by the
superintendent 30 days prior to the event's occurrence. The application must be made on aform
approved by the superintendent and include the application fee required in Title 24-A, section 601.
Within 7 days of receipt by the superintendent of the application to continue to self-insure, the
employer and any successor employer must provide al information requested by the superintendent
to alow the superintendent to make a determination under this section.
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(2) While the application is pending, the superintendent may request any other information from
the applicant determined by the superintendent to be necessary for review of the application. The
applicant must promptly provide any additional information upon request in the most expeditious
manner.

(3) While the application is pending and during the 30-day period following adenial of an
application for continuing self-insurance authority, the employer and any successor employer
must maintain the security and reinsurance as required by the employer's certificate of authority,
must continue to comply with all other provisions of the employer's certificate of authority and
must provide any additional security determined by the superintendent to be necessary under
the circumstances. During the application period, the self-insurance authority of the employer
continues, consistent with the terms and conditions of the employer's certificate of authority.

(4) Failure to provide the information when requested or failure to comply with the terms and
conditions of the employer's certificate of authority or with any additional conditions prescribed
by the superintendent will result in automatic termination of the employer's authority to self-insure
and the issuance of an order by the superintendent that prescribes the terms and conditions of a
termination plan. [ 1995, c¢. 594, 86 (NEW.]

D. The superintendent shall notify the employer in writing within 30 days of receipt of al requested
information whether the employer's application for continuing self-insurance authority is approved or
denied. The superintendent's notice must specify the reasons for the denial or must specify the terms and
conditions for continuing self-insurance authority as prescribed by this section and any rules adopted by
the superintendent.

(1) In making a determination, the superintendent must consider, among other things, whether the
successor employer has assumed 100% of the workers' compensation liabilities of the employer,
whether the successor employer qualifies for self-insurance authority pursuant to subsection 3
and whether the successor employer maintains substantially the same business operations as the
predecessor self-insured employer. The superintendent may also consider, among other things,
whether the successor employer employs a substantially greater number of employees than

did the predecessor employer. For purposes of this subparagraph, the successor employer has
assumed 100% of the workers' compensation liabilities of the employer if the successor empl oyer
isunconditionally liable for payment of all benefits that are the obligations of the self-insured
employer, regardless of date of injury and notwithstanding agreements for reimbursement from
reinsurers or other entities agreeing to reimburse the successor employer for payments associated
with self-insurance obligations.

(2) If the superintendent denies the application, the effective date of the termination is 30 days
from the date of the superintendent's notice. The self-insurer may reguest a hearing on this decision
within 30 days from the date of the notice. Upon arequest for hearing, there is no automatic stay

of the superintendent's decision, but the effective date of termination may be stayed by order of the
superintendent. Prior to the effective date of the termination, the employer must file a termination
plan consistent with paragraph B. After denial of an application, a successor employer may apply
for authority to self-insure its workers' compensation obligations pursuant to this section. [ 1995,
c. 594, 86 (NEW.]

E. If at any time the superintendent determines that a self-insurer has failed to notify the superintendent
of the occurrence of any of the eventsidentified in paragraph A, the self-insurer may be subject to
penalties pursuant to Title 24-A, section 12-A, if it is determined that the occurrence of the event had a
substantial impact on the financial condition of the self-insured employer. As soon as the superintendent
notifies the self-insurer that the superintendent has determined that the self-insurer failed to notify

the superintendent of the occurrence of any of these events, the self-insurer must comply with this
subsection. [ 1995, c. 594, 86 (NEW.]

Generated
| 28 8403. Insurance by assenting employer; requirements as to self-insurers 10.14.2016



MRS Title 39-A, Chapter 9: INSURANCE AND SELF-INSURANCE

F. If aself-insurer's approval isrevoked or not renewed pursuant to subsection 6 or 13, the
superintendent must issue an order that prescribes terms and conditions related to the termination of the
plan. The terms of the order must conform to, but need not be limited to, the requirements of paragraph
B. [1995, c. 594, 86 (NEW.]

G. Any order issued pursuant to this subsection, including an order directing a self-insurer to produce
relevant information, may be enforced as provided by Title 24-A, section 214. [ 1995, c. 594, 86
(NEW . ]

H. A sdlf-insurer approved by the superintendent to continue self-insurance authority under paragraph

D is not subject to assessments as a new member of the Maine Self-Insurance Guarantee Association.
The self-insurer is subject to applicable annual assessments or postinsolvency assessments levied by the
Maine Self-Insurance Guarantee Association. [ 1995, c¢. 594, 86 (NEW.]

I. Rules adopted pursuant to this subsection are routine technical rules as defined in Title 5, chapter 375,
subchapter 11-A. [ 1995, c. 594, 86 (NEW.]

[ 1995, c. 594, §6 (RPR) .]

15. Confidentiality of information. All written, printed or graphic matter or any mechanical or
electronic data compilation from which information can be obtained, directly or after tranglation into aform
susceptible of visual or aural comprehension, all information contained in the minutes of trustee meetings and
all information relating to individual compensation cases, that a self-insurer is required to file with or make
available to the superintendent under this section, section 404 or rules adopted pursuant to it are confidential
and are not public records.

The confidential nature of thisinformation does not limit or affect its use by the superintendent in
administering this Act, including, but not limited to, communi cations with the service agent, the Workers
Compensation Board or the Maine Self-Insurance Guarantee Assaciation.

[ 1993, c. 349, §73 (AVD) .]

16. Registration of self-insurers. Registration of self-insurersis governed as follows.

A. All employers claiming the status of self-insurer as defined by this Title shall apply for registration
with the Bureau of Insurance on forms prescribed by the Superintendent of Insurance. The application
must contain a statement identifying the employer as a self-insurer, which includes the legal organization
and name of each self-insuring employer. The superintendent may require the submission of any further
information the superintendent deems necessary in order to determine whether a self-insurer has been
approved pursuant to this section. If an employer is unable to establish that it has been approved to

act as aself-insurer, the superintendent shall deny the application for registration. Upon denial of
registration, an employer may make application for approval to act as a self-insurer in accordance with
all requirements of this Act and the rules adopted pursuant to thisAct. [ 1991, c. 885, Pt. A
88 (NEW,; 1991, c. 885, Pt. A, 889-11 (AFF).]

B. On January 1st of each year, the Superintendent of Insurance shall promulgate an official list of self-
insurers that are approved and registered as of that date and the list of self-insurers must be forwarded
to the Maine Self-1nsurance Guarantee Association. The superintendent shall add to the list at any

time during the year the name or names of any self-insurer or self-insurers the superintendent has
approved and registered subsequent to the promulgation of the list and shall similarly delete the name or
names of any self-insurer or self-insurers whose authority to self-insure has been terminated. Additions
to or deletions from the official list of self-insurers must be forwarded to the Maine Self-Insurance
Guarantee Association when made. Failure to become registered pursuant to this subsection terminates
an employer's authority to self-insure under thisAct. [ 1991, c¢. 885, Pt. A, 88 (NEW;
1991, c. 885, Pt. A, 889-11 (AFF).]

[ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885 Pt. A 8§89-11 (AFF) .]
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17. Report required. In order to comply with Title 26, section 61, subsection 1-A, on or before March
1st of each year, every individual workers' compensation self-insurer and workers' compensation group
self-insurer shal file areport with the superintendent showing the amount of total actual paid workers
compensation losses and the total actual paid workers compensation medical payments for the previous
calendar year.

[ 1997, c. 126, §9 (NEW .]

18. Prohibition against using fundsfor political contributions. Once deposited into atrust fund
created to comply with the requirements of this section, funds and assets may not be withdrawn for the
purpose of making a contribution to a political candidate or political action committee required to file a report
under Title 21-A, chapter 13, subchapter 2 or 4.

[ 2003, c. 424, §2 (NEW .]
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8404. MAINE SELF-INSURANCE GUARANTEE ASSOCIATION

1. Created; purpose. Thereis created the Maine Self-Insurance Guarantee Association, a nonprofit
unincorporated legal entity referred to in this section as the "association," to provide mechanisms for the
payment of covered claims under self-insurance coverage, to avoid excessive delay in payment, to avoid
financial loss to claimants because of the insolvency of a self-insurer and to assist, when called upon to do so
by the Superintendent of Insurance, in the detection of self-insurer insolvencies. It is declared that the Maine
Self-Insurance Guarantee Association is an instrumentality of the State, but the debts and liabilities of the
association do not constitute debts and liabilities of the State.

[ 1991, c. 885, Pt. A §8 (NEW; 1991, c. 885, Pt. A §8§9-11 (AFF) .]

2. Membership required. All self-insurers, under this Title, must be members of the association as a
condition of authority to self-insure in this State, except public employers that areindividual self-insurers
and qualify for the aternative security requirements of section 403, subsection 3, paragraph D and group
self-insurers whose membership consists exclusively of public employers and whose members have in the
aggregate a state-assessed valuation equal to or in excess of $5,000,000,000. The association shall performits
functions under a plan of operation established or amended, or both, and approved by the superintendent and
shall exercise its powers through the board of directors established in this section.

A. A self-insurer is deemed to be amember of the association for purposes of another self-insurer's
insolvency, as defined in subsection 6, when:

(1) The self-insurer is amember of the association when an insolvency occurs; or
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(2) The self-insurer has been a member of the association at some point in time during the 36-month
period immediately preceding theinsolvency in question. [ 1991, c¢. 885, Pt. A, 88
(NEW; 1991, c. 885, Pt. A 889-11 (AFF).]

B. A sdf-insurer is deemed to be a member of the association for purposes of its own insolvency when:

(1) The self-insurer is amember of the association when the insolvency occurs, but claims relating
to a compensable event that occurred prior to the date the self-insurer joined the association are not
included under this paragraph; or

(2) The self-insurer becomes insolvent after leaving the association, but claimsrelating to a
compensable event that occurred prior to the date the self-insurer joined the association are not
included under this paragraph, and claims relating to a compensable event that occurred after the
self-insurer ceased to be an approved sdlf-insurer are not afforded coverage under this paragraph.
[1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A 889-11
(AFF) . ]

C. In determining the membership of the association pursuant to paragraphs A and B, no employer
claiming self-insurer status may be deemed to be a member of the association, unless that employer
is at that time registered as a self-insurer by the Superintendent of |nsurance pursuant to section
403, subsection 16. [ 1991, c. 885, Pt. A, 88 (NEW; 1991, c. 885, Pt. A
§89-11 (AFF).]

D. In determining membership in the association for the purposes of annual postinsolvency assessments,
a successor employer approved for continuing self-insurance authority under section 403, subsection 14
or asuccessor employer qualifying and receiving arefund under section 403, subsection 14, paragraph
H, subparagraph (1) is deemed to be a member of the association from the date of the former employer's
initial self-insurance authorization. [ 1995, c. 594, 87 (NEW.]

E. In determining membership in the association for the purposes of annual or postinsolvency
assessments, an employer that ceases to be an approved self-insurer under this Act at the time an
insolvency occurs or has occurred, or during the 36-month period immediately preceding an insolvency,
continues to be amember of the association for the purposes of annual or postinsolvency assessments
even if that employer is acquired or merges with another entity, dissolves, ceases to do businessin the
State or otherwise changes business form resulting in a new legal entity. An employer qualifying for
membership under this paragraph shall notify the Maine Self-Insurance Guarantee Association of all
changes affecting ownership and provide information necessary for the association to be able to levy
assessments. In addition to any other remedies provided by law, the superintendent is authorized to issue
an order amending the terms and conditions of the termination plan of any former self-insurer in order to
enforcethisparagraph. [ 1995, c. 594, 87 (NEW.]

[ 1997, c. 126, §10 (AMVD) .]

3. Board of directors. The board of directors of the association consists of at least 7 persons serving
terms as established in the plan of operation pursuant to subsection 5. The members of the board must be
selected by the member self-insurers, subject to the approval of the Superintendent of Insurance. Vacancies
on the board must be filled for the remaining period of the term in the same manner as initial appointments,
except that vacancies may be filled by majority vote of the remaining directors, subject to the approval of the
superintendent, until the next annual meeting of the members.

In approving selections to the board, the superintendent shall consider among other things whether all
member self-insurers are fairly represented.

Members of the board may be reimbursed from the assets of the association for expensesincurred by them as
members of the board of directors.

[ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885 Pt. A 8§89-11 (AFF) .]

4. Power s and duties of association. The powers and duties of the association are as follows.
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A. The association:
(2) Shall assess each member of the association as follows:

(a) Each individua self-insurer must be annually assessed an amount equal to 1% of the annual
standard premium that would have been paid by that individual self-insurer during the prior
calendar year; payment to the association must be made by September 15th following the
close of that calendar year. When any such assessment is paid based in whole or in part upon
estimates of annual standard premium for the prior calendar year, the next year's assessment
must include an adjustment of the assessment of that prior year based on actual audited annual
standard premium;

(b) Each group self-insurer must be annually assessed an amount equal to .1% of the total
annual standard premium that would have been paid by all the members of that group self-
insurer during the prior calendar year; payment to the association must be made by September
15th following the close of that calendar year. When any such assessment is paid based in
whole or in part upon estimates of annual standard premium for the prior calendar year, the
next year's assessment must include an adjustment of the assessment of that prior year based
on actual audited annual standard premium;

(c) Each member self-insurer must be notified of the assessment at least 30 days beforeiit is
due;

(d) If asalf-insurer isamember of the association for less than afull calendar year, the annual
standard premium must be adjusted by that portion of the year the self-insurer is not a member
of the association;

(e) If application of the contribution rates referred to in divisions (a) and (b) would produce
an amount in excess of the limits of the fund established in subparagraph (3), an equitable
proration must be made; and

(f) Upon natification by the superintendent, pursuant to subsection 7, paragraph C, of the
existence and identity of a new member self-insurer and regardless of the size of the fund
referred to in subparagraph (3), the association shall assess each new member self-insurer
annually, whether individual or group, in accordance with divisions (a) and (b) for the first
30 months of its membership in the association. An individual or group self-insurer may not
discount or reduce its assessment during the first 30 months of membership as determined in
accordance with the superintendent's notification of new member status,

(3) Shall administer afund, to be known as the Maine Self-Insurance Guarantee Fund, which
must receive the assessments required in subparagraph (2). This fund may not exceed $2,000,000,
except that once the fund reaches $2,000,000, the fund may not exceed $2,000,000 plus all
subsequent initial assessments of new member self-insurers that are required to be madein
subparagraph (2), division (f) and interest income. In the event the fund drops below $2,000,000,
and if the association determines it necessary in order to carry out the purpose of this section, the
association is authorized to levy annual assessments as required in subparagraph (2) in addition
to postinsolvency assessments as required by paragraph C. The costs of administration by the
association must be borne by the fund and the association is authorized to secure reinsurance and
bonds and to otherwise invest the assets of the fund to effectuate the purpose of the association,
subject to the approval of the Superintendent of Insurance.

(a) The association may purchase primary excess insurance from an insurer licensed in this
State for the appropriate lines of authority to defray its exposure to loss occasioned by the
default of one or more of its members. Any excess insurance so purchased must be limited
to coverage of postassessment liability of the association's members and the association shall
fund any such purchase by levying a specia assessment on its members for this purpose or
by application of any unencumbered funds available that have not been raised by imposition
of any preassessment or postassessment. The association may obtain from each member
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any information it may reasonably require in order to facilitate the securing of this primary
excess insurance. The association shall establish reasonabl e safeguards designed to ensure that
information so received is used only for this purpose and is not otherwise disclosed;

(4) I1s obligated to the extent of covered claims occurring prior to the determination of the self-
insurer's insolvency or occurring after such determination but prior to the obtaining of workers
compensation insurance by the self-insurer as otherwise required under this Title. Nothing in this
section obligates the association to pay claims against a self-insurer that are not or have not been
paid as aresult of adetermination of insolvency or the institution of bankruptcy or receivership
proceedings that occurred prior to the effective date of this section.

(a) For the purposes of this subsection, "covered claim" means an unpaid claim against an
insolvent self-insurer that relates to an injury that occurs while the self-insurer is a member of
the association and that is compensable under this Act;

(5) After paying any claim resulting from a self-insurer's insolvency, is subrogated to the rights
of the injured employee and dependents and is entitled to enforce liability against the self-insurer
by any appropriate action brought in its own name or in the name of the injured employee and
dependents;

(6) Shall assessthe fund in an amount necessary to pay:
(8) The obligations for the association under this section subsequent to an insolvency;
(b) The expenses of handling covered claims subsequent to an insolvency;
(c) The costs of examinations under subsection 8; and
(d) Other expenses authorized by this chapter;

(7) shall investigate claims brought against the association and adjust, compromise, settle and

pay covered claims to the extent of the association's obligation and deny all other claims. The
association may review settlements to which an insolvent self-insurer was a party to determine the
extent to which such settlements may be properly contested;

(8) Shall notify the persons that the Superintendent of |nsurance directs under subsection 7,

(9) Shall handle claims through its employees or through one or more self-insurers or other persons
designated as servicing facilities. Designation of a servicing facility is subject to the approval of the
Superintendent of Insurance, but designation of a member self-insurer as a servicing facility may be
declined by such self-insurer;

(10) shall reimburse each servicing facility for obligations of the association paid by the facility and
for expensesincurred by the facility while handling claims on behalf of the association;

(11) Shall pay the other expenses of the association authorized by this section; and

(12) Shall establish in the plan of operation a mechanism to cal cul ate the assessments required by
subparagraphs (1), (2) and (3) by asimple and equitable means to convert from policy or fund years
that are different from acalendar year. [ 1997, c¢. 126, 811 (AMD).]

B. The association may:

(1) Employ or retain such persons as are necessary to handle claims and perform other duties of the
association;

(2) Borrow funds necessary to effect the purposes of this chapter in accord with the plan of
operation;
(3) Sue or be sued;

(4) Negotiate and become a party to such contracts as are necessary to carry out the purpose of this
section; and
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(5) Perform such other acts as are necessary or proper to effectuate the purpose of this section.
[1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A 889-11
(AFF) . ]

C. Thefollowing pertains to postinsolvency assessment.

(1) Inthe event the assets of the fund are not sufficient to pay the obligations of the association, the
association shall make an additional assessment as follows.

(a) Each individua self-insurer must be assessed an amount not in excess of 4% each year

of the annual standard premium that would have been paid by the individual self-insurer
during the prior calendar year. The assessments of each member individual self-insurer must
be in the proportion that the annual standard premium of the individual self-insurer for the
preceding calendar year bears to the annual standard premium of all member self-insurers for
the preceding calendar year.

(b) Each group self-insurer must be assessed an amount not in excess of .2% each year of the
total annual standard premium that would have been paid by all the members of that group
self-insurer during the prior calendar year. The assessments of each member group self-insurer
must be in the proportion that the annual standard premium of the group self-insurer for the
preceding calendar year bears to the annua standard premium of all member self-insurersfor
the preceding calendar year.

(2) Each member self-insurer must be notified of the assessment no later than 30 days beforeit is
due.

(3) The association may exempt or defer, in whole or in part, the assessment of any member self-
insurer, if the assessment would cause that member's financial statement to reflect liabilitiesin
excess of assets.

(4) Delinquent assessments, except as provided in subparagraph (3), must bear interest at the rate to
be established by the board, but not exceed the discount rate of the Federal Reserve Bank, Boston,
Massachusetts, on the due date of the assessment, plus 4% annually, computed from the due date of
the assessment.

(5) The association shall establish in the plan of operations a mechanism to calculate the
assessments required by subparagraph (1) by a simple and equitable means to convert from policy
or fund years that are different from acalendar year. [ 2001, c. 224, 82 (AMD).]

D. Anindividua self-insurer may not be assessed in any calendar year an amount greater than 4% of
the annual standard premium that would have been paid by that self-insurer during the prior calendar
year. A group self-insurer may not be assessed in any calendar year an amount greater than .25% of the
total annual standard premium that would have been paid by all the members of that group self-insurer
during the prior calendar year. If the maximum assessment does not provide in any one year an amount
sufficient to make all necessary payments, the association shall secure financing as provided for in the
plan of operation.

There must be established in the plan of operations a mechanism to cal cul ate the assessments required by
this section by a simple and equitable means to convert from apolicy or afund year that is different from
acalendar year. [ 2001, c. 224, 82 (AMD).]

E. For the purposes of this subsection, "annual standard premium for an individual self-insurer" means
the annual premium produced by applying the advisory loss costs multiplied by 1.2, rating rules,
excluding any premium discount, and experience rating procedure approved by the Superintendent

of Insurance for the designated workers compensation advisory organization pursuant to Title 24-A,
section 2382-B, to the exposure and experience of theindividua self-insurer. [ 1993, c. 491, §2
(AMD) . ]

F. For the purposes of this subsection, "annual standard premium for a group self-insurer" means the
total annual premium that would have been paid by al members of that group using the advisory loss
costs multiplied by 1.2, rating rules, excluding any premium discount, and experience rating procedure
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approved by the Superintendent of Insurance for the designated workers' compensation advisory
organization pursuant to Title 24-A, section 2382-B, to the exposure and experience of the self-insurance
group members. [ 1993, c. 491, 82 (AMD).]

[ 2001, c. 224, §2 (AVD) .]

5. Plan of operation. The plan of operation isasfollows.

A. The association shall submit to the Superintendent of |nsurance a plan of operation and any
amendmentsto it that are necessary to ensure the fair, reasonable and equitable administration of the
association. The plan of operation and any amendments to it become effective upon approval in writing
by the superintendent. If the association fails to submit a suitable plan of operation or if the association
fails to submit suitable amendments to the plan, the superintendent shall, after notice and hearing, adopt
rules that are necessary to administer this section. These rules continue in force until modified by the
superintendent or the rules are superseded by a plan submitted by the association and approved by
thesuperintendent. [ 1991, c. 885, Pt. A 88 (NEW,; 1991, c. 885, Pt. A
§89-11 (AFF).]

B. All member self-insurers shall comply with the plan of operation. [ 1991, c¢. 885, Pt. A,
88 (NEW,; 1991, c. 885, Pt. A 889-11 (AFF).]

C. The plan of operation must:

(1) Establish the procedures by which all the powers and duties of the association under subsection
4 will be performed;

(2) Establish procedures for handling assets of the association;

(3) Adopt areasonable mechanism and procedure to achieve equity in ng the funds
required in subsection 4, paragraph A, subparagraphs (1), (2) and (3); subsection 4, paragraph C,
subparagraph (1); and subsection 4, paragraph D.

Consideration must be given to adjustments for audited payroll, differential effects caused by rate
changes and other relevant factors;

(4) Establish the amount and method of reimbursing members of the board of directors under
subsection 3;

(5) Establish procedures by which claims may be filed with the association and establish acceptable
forms of proof of covered claims. A list of such claims must be periodically submitted to the
association;

(6) Establish regular places and times for meetings of the board of directors;

(7) Establish procedures for records to be kept of all financial transactions of the association, its
agents and the board of directors;

(8) Provide that any member self-insurer aggrieved by any final action or decision of the association
may appeal to the Superintendent of Insurance within 30 days after the action or decision;

(9) Establish the procedures by which selections for the board of directors are submitted to the
Superintendent of Insurance; and

(10) Contain additional provisions necessary or proper for the execution of the powers and duties
of theassociation. [ 1991, c¢. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A
8§89-11 (AFF).]

[ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885 Pt. A 8§89-11 (AFF) .]

6. Insolvency. A self-insurer isinsolvent for the purposes of this section under the following
circumstances:
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A. Determination of insolvency by a court of competent jurisdiction; or [ 1991, c. 885, Pt. A,
88 (NEW,; 1991, c. 885, Pt. A 889-11 (AFF).]

B. Institution of bankruptcy proceedings by or regarding the member self-insurer. [ 1991, c. 885,
Pt. A 88 (NEW; 1991, c. 885, Pt. A 889-11 (AFF).]

[ 1991, c. 885, Pt. A §8 (NEW: 1991, c. 885, Pt. A 8§89-11 (AFF) .]

7. Power s and duties of superintendent. The powers and duties of the Superintendent of Insurance are
asfollows.

A. The Superintendent of Insurance shall notify the association of the existence of an insolvent member
self-insurer within 30 days of the date the superintendent receives notice of an insolvency pursuant to the
standards set forth in subsection 6. [ 1991, c¢. 885, Pt. A 88 (NEW; 1991, c. 885,
Pt. A 889-11 (AFF).]

B. The Superintendent of Insurance may:

(1) Require that the association notify the insureds of the insolvent self-insurer and any other
interested parties of the insolvency and of their rights under this section. Such notifications must

be made by mail at their last known addresses, when available, but if required information for
notification is not available, notice by publication in anewspaper of general circulation in this State
is sufficient; and

(2) Revoke the designation of any servicing facility if the superintendent finds that claims are being
handled unsatisfactorily. [ 1991, c. 885, Pt. A, 88 (NEW,; 1991, c. 885,
Pt. A 889-11 (AFF).]

C. The Superintendent of Insurance shall notify the association of the existence and identity of each self-
insurer that is anew member of the association within 30 days of the superintendent's determination of
the self-insurer's membership. [ 1995, c¢. 398, 86 (NEW.]

D. On or before May 15th of each year, the Bureau of Insurance shall provide to the Maine Self-
Insurance Guarantee Association the annual standard workers' compensation premium for each
individual and group workers' compensation self-insurer and each individual and group workers
compensation self-insurer's payroll by class and experience modification factor for the previous calendar
year. For the purposes of this paragraph, the definitions of annual standard premium in subsection

4 apply. The Maine Self-Insurance Guarantee Association may request additional information from
workers' compensation self-insurers to verify the accuracy of the amounts reported. [ 1997, c.

126, 812 (NEW.]

[ 1997, c. 126, §12 (AWD) .]

8. Examination of association. The association is subject to examination and regulation by the
Superintendent of Insurance. The board of directors shall submit, by March 30th of each year, afinancial
report for the preceding calendar year in aform approved by the superintendent.

[ 1991, c. 885, Pt. A §8 (NEW; 1991, c. 885, Pt. A §89-11 (AFF) .]

9. Tax exemption. The association is exempt from payment of all fees and all taxes levied by this State
or any of its subdivisions, except taxes levied on real or personal property.

[ 1991, c. 885, Pt. A §8 (NEW; 1991, c. 885, Pt. A, 8§89-11 (AFF) .]

10. Immunity. Thereisno liability on the part of, and a cause of action of any nature does not arise
against, any member self-insurer, the association or its agents or employees, the board of directors or its
individual members, or the Superintendent of Insurance or the superintendent's representatives for any acts
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or omissions taken by them in the performance of their powers and duties under this chapter. The immunity
established by this subsection does not extend to willful neglect or malfeasance that would otherwise be
actionable.

[ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A §89-11 (AFF) .]

11. Nonduplication of recovery. Any person having a covered claim that may be recovered under more
than one insurance or self-insurance guarantee association or its equivalent shall seek recovery first from the
association of the place of residence of the claimant. Any recovery under this section must be reduced by the
amount of recovery from any other insurance guarantee association or its equivalent.

[ 1991, c. 885, Pt. A §3 (NEW; 1991, c. 885, Pt. A 8§8§9-11 (AFF) .]

12. Stay of proceedings. All proceedings under this Act to which the insolvent insurer is a party either
before the board or a court in this State and the running of al time periods against either the insolvent self-
insurer or the association under this Act are stayed for 60 days from the date of notice to the association of the
insolvency in order to permit the association to investigate, prosecute or defend properly any petition, claim
or appeal under this Act. The payment of weekly compensation for incapacity under former Title 39, section
54, 54-A, 54-B, 55, 55-A, 55-B, 56, 56-A, or 56-B or under section 212 or 213 must be made during the time
periods in which proceedings affecting the payment of weekly compensation are stayed.

[ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885 Pt. A 8§89-11 (AFF) .]

13. Disposition of assets upon dissolution. In the event of dissolution of the association, all assets
remaining after provision for satisfaction of all outstanding claims must be distributed to the Treasurer of
State for establishment of areserve to satisfy potential claims against the association and, when all claims are
satisfied, for inclusion in the general assets of the State.

[ 1991, c. 885, Pt. A 8§88 (NEW; 1991, c. 885, Pt. A §89-11 (AFF) .]

14. Statistical advisory or ganization.

[ 2011, c. 83, 83 (RP) .]

SECTI ON HI STORY

1991, c. 885, §A8 (NEW. 1991, c. 885, §8A9-11 (AFF). 1993, c. 491,
§2 (AMD). 1993, c. 610, 83 (AMD). 1995, c. 398, §85,6 (AVD). 1995, c.
594, §§7,8 (AMD). 1997, c. 126, §810-12 (AMD). 2001, c. 224, §2 (AMD).
2011, c. 83, §3 (AWD).

8405. VOLUNTARY ELECTION

Any private employer, any of whose employees are exempt from this Act, may become subject to
this Act with respect to the employer's employees and the act of the employer in securing the payment of
compensation to such employee or class of employeesin conformity with sections 401 to 407 constitutes
the employer's el ection to become subject to this Act without any further act on the employer's part, but only
for that employee or that class of employees for whom the employer has secured compensation as provided
in sections 401 to 407, except that, for any employer who secures compensation by making a contract of
workers' compensation insurance, the election is deemed to have been made on the effective date of the
insurancepolicy. [ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A, 889-11
(AFF). ]

SECTI ON HI STORY
1991, c. 885, 8A8 (NEW. 1991, c. 885, §8A9-11 (AFF).
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8§406. NOTICES OF ASSENT TO BE POSTED

A noticein aform as the board approves, stating that the employer has conformed to this Act, together
with other information as the board determines, must be posted by the employer and kept posted by the
employer in each of the employer's mills, factories or places of business. The notice must be conspicuous and
posted in a place accessible to the employer'semployees. [ 1991, c. 885, Pt. A, 88 (NEW;
1991, c. 885, Pt. A 889-11 (AFF).]

SECTI ON HI STORY
1991, c. 885, 8A8 (NEW. 1991, c. 885, §8A9-11 (AFF).

8407. PRESERVATION OF EXISTING EMPLOYER STATUS

An employer with a currently approved workers compensation policy or a currently accepted self-
insurance workers compensation policy that has misclassified one or more employees has failed to secure
payment of compensation within the meaning of section 324, subsection 3 and is subject to the penalties
prescribed by that section. [ 2015, c. 469, 87 (AMD).]

SECTI ON HI STORY
1991, c. 885, §A8 (NEW. 1991, c. 885, §§A9-11 (AFF). 2015, c. 469, §7
(AVD) .

8408. WAIVER OF RIGHT OF ACTION; MINORS

Except as provided in subsection 2, an employee of an employer who has secured the payment of
compensation as provided in sections 401 to 407 is deemed to have waived the employee's right of action at
common law and under section 104 to recover damages for the injuries sustained by the employee. [ 1991,
c. 885, Pt. A 88 (NEW,; 1991, c. 885, Pt. A 889-11 (AFF).]

1. Legally employed minors. A minor is deemed sui juris for the purpose of this Act if the minor's
employer was not in violation of Title 26, section 771, 772 or 773 at the time of the minor'sinjury. No other
person has any cause of action or right to compensation for an injury to that minor employee except as
provided in this section.

[ 1991, c. 885, Pt. A §8 (NEW; 1991, c. 885, Pt. A §8§9-11 (AFF) .]

2. lllegally employed minors. A minor is not deemed to have waived the minor's right of action at
common law and under section 104 if the minor's employer wasin violation of Title 26, section 771, 772 or
773 at the time of the minor'sinjury.

A. The minor employee, the minor's parent or guardian or any other person, as permitted by common law
or statute, may file acivil action permitted under this subsection. [ 1991, c¢. 885, Pt. A, 88
(NEW; 1991, c. 885, Pt. A 889-11 (AFF).]

B. The minor employeeis entitled to compensation under this Act in addition to any right of action
permitted under this subsection. [ 1991, c. 885, Pt. A 88 (NEW,; 1991, c. 885,
Pt. A 889-11 (AFF).]

C. If the employer is self-insured for liability under this Act, any award received by the minor in an
action permitted under this subsection must be reduced by the amount of compensation received under
thisAct. [1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A, 88§9-11
(AFF) . ]
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D. If the employer isinsured for liability under this Act, the employer is considered a 3rd party under
section 107, and the employer'sinsurer is entitled to all rights of subrogation, contribution or other rights
granted to an employer under section 107. [ 1991, c. 885, Pt. A 88 (NEW; 1991, c.
885, Pt. A, 889-11 (AFF).]

[ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A §89-11 (AFF) .]

SECTI ON HI STORY
1991, c. 885, §AS (NEW. 1991, c. 885, §8A9-11 (AFF).

8409. ASSESSMENT FOR THE EXPENSES OF ADMINISTERING THE SELF-
INSURER'S WORKERS' COMPENSATION PROGRAM

The Superintendent of Insurance shall annually make an assessment on self-insuring employers approved
pursuant to section 403, respecting the operations of each self-insurer conducted in the State to defray the cost
of administration of the Bureau of Insurance. On or before March 1st of each year, every individual workers
compensation self-insurer and group workers' compensation self-insurer shall report to the superintendent
the self-insurer's experience modification factor for the previous calendar year. The superintendent shall
calculate the amount of annual standard premium that would have been paid during the previous calendar
year for every individual workers' compensation self-insurer and group workers compensation self-insurer.
The annual assessment upon approved self-insuring employers must be calculated using the imputed annual
standard premium relating to business operations in the State that each self-insurer would have paid during
the previous calendar year pursuant to manual rates established by the principal rating organization in the
State and using the experience rating procedure approved by the Superintendent of Insurance for that self-
insurer. For the purposes of this section, the definitions of annual standard premium in section 404, subsection
4 apply. The assessment must be applied to the budget of the bureau for the fiscal year commencing July
1st. The assessment must be in an amount not exceeding 11/100 of 1% of the imputed annual standard
premium. When the superintendent cal cul ates the amount of the annual assessment, the superintendent may
consider, among other things, the staffing level required to administer workers' compensation self-insurance
oversight responsibilities of the bureau. All information filed by self-insurers in compliance with this section
is confidential in accordance with section 403, subsection 15. [ 1997, c¢. 126, 8§13 (AM).]

1. Annual standard premium. The superintendent shall utilize the annual standard premium for each
approved self-insurer as calculated by the Bureau of Insurance pursuant to this section in determining the
amount of the assessment.

[ 1997, c. 126, §14 (AWD) .]

2. Expense of examination. The expense of examination of group self-insurers subject to section 403,
subsection 5, paragraph | is payable by the person examined.

[ 1991, c. 885, Pt. A 8§8 (NEW; 1991, c. 885, Pt. A 8§89-11 (AFF) .]

3. Minimum assessment. In any year in which a self-insurer has no annual standard premium in the
State or in which the annual standard premium is not sufficient to produce at the rate prescribed by law an
amount equal to or in excess of $100, the minimum assessment payable by any self-insurer is $100.

[ 1991, c. 885, Pt. A 8§88 (NEW; 1991, c. 885, Pt. A §89-11 (AFF) .]

4. Notification of assessment. On or before July 1st, next following receipt of the report from the
Maine Self-Insurance Guarantee Association, the Superintendent of Insurance shall notify each self-insurer of
the assessment due.

[ 1991, c. 885, Pt. A 8§38 (NEW; 1991, c. 885, Pt. A 8§8§9-11 (AFF) .]
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5. Time of payment. Payment must be made on or before August 10th.

[ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A §89-11 (AFF) .]

6. Revocation or termination. If the assessment isnot paid on or before the prescribed date, the right
of any individual or group to continue the option of self-insurance may be revoked or terminated by the
Superintendent of Insurance.

[ 1991, c. 885, Pt. A §8 (NEW; 1991, c. 885, Pt. A 8§8§9-11 (AFF) .]

7. Recalculation of assessment. Immediately following the close of the fiscal year ending June 30,
1987, and at the close of each 2nd succeeding fiscal year, the Superintendent of Insurance shall recalculate
the assessment on each self-insurer subject to this section. If, in any instance, any assessment paid under this
section is based in whole or in part on the annual standard premium estimated in the calendar year utilized
for assessment purposes, the recal culation must recognize the actual audited annual standard premium, as
available, for each affected self-insurer. Actual expenditures of the Bureau of Insurance during the preceding
fiscal year must also be recognized. On or before October 1st, the Superintendent of Insurance shall render
to each self-insurer a statement showing the difference between the self-insurer's respective recal cul ated
assessment and the amount paid during the preceding biennium. Any overpayment of annual assessment
resulting from complying with the requirements of this section must be refunded or, at the option of the
assessed party, applied as a credit against the assessment for the succeeding fiscal year. Any overpayment of
$100 or less must be applied as a credit against the assessment for the succeeding fiscal year.

[ 1991, c. 885, Pt. A §8 (NEW; 1991, c. 885, Pt. A §§9-11 (AFF) .]

8. Deposit with Treasurer of State. The Superintendent of Insurance shall deposit all payments made
pursuant to this section with the Treasurer of State. The money must be used for the sole purpose of paying
the expenses of the Bureau of Insurance for administration of the Self-insurer's Workers Compensation
Program.

[ 1991, c. 885, Pt. A §8 (NEW; 1991, c. 885, Pt. A §89-11 (AFF) .]

9. Exclusions. This section does not apply to the State or the University of Maine System.
[ 1991, c. 885, Pt. A §8 (NEW; 1991, c. 885, Pt. A §89-11 (AFF) .]

10. Applicability. This section applies with respect to fiscal years commencing on or after July 1, 1986.
[ 1991, c. 885, Pt. A 88 (NEW; 1991, c. 885, Pt. A §89-11 (AFF) .]

SECTI ON HI STORY
1991, c. 885, §A8 (NEW. 1991, c. 885, §8A9-11 (AFF). 1993, c. 313, 8§40
(AVMD). 1997, c. 126, §§13,14 (AMD).
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